IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

YORIE VON KAHL and LEONARD PELTIER,

)





Petitioners,


)
CASE NO. 04-3418-RDR









)

v.







)









)

UNITED STATES ex rel.




)

UNITED STATES ATTORNEY GENERAL,

)





Respondent.


)

PETITIONERS’ OPPOSITION TO THE GOVERNMENT’S REQUEST TO 
SHOW CAUSE AND FOR A 60 DAY EXTENSION TO DO SO

Petitioners Yorie Von Kahl and Leonard Peltier hereby oppose the Government’s extremely belated request to show cause and its request for yet another 60 days to do so. As grounds therefore, Petitioners state as follows:

(1)
On February 8, 2005, this Court ordered that the Respondent had 20 days to show cause as to why Petitioners’ Petition for Writ of Habeas Corpus should not be granted;


(2)
The Government failed to show cause by timely filing any pleading to show cause as ordered by the Court. 

(3)
The Government never sought any extension within the 20 day time limit established by Fed.R.Civ.P. 81 and 28 U.S.C. § 2243 which limit the time within which the Government must respond. 28 U.S.C. § 2243 provides that the writ “shall be returned within three days unless for good cause additional time, not exceeding twenty days, is allowed.”(Emphasis added.)

(4)
Petitioners filed on or about March 3, 2005, a motion for this Court to summarily proceed with their petition.


(5)
The Government never opposed this motion, nor did it seek any extension of time to do so.


(6)
It was only after Petitioners filed a motion to file a brief to assist this Court in summarily deciding their petition that the Government has made any attempt to respond.


(7)
Now, 59 days after this Court’s order and 39 days after it was required to show cause, the Government finally requests this Court’s permission not only to show cause, but it seeks 60 days to do so.


(8)
Rule 81 and 28 U.S.C. § 2243 require the Government to have responded within the 20 days ordered by this Court. Any extension, let alone another 60 days, at this late date, violates the spirit of Rule 81 and 28 U.S.C. § 2243, which bar such an untimely request, and will cause unnecessary and undue delay.


(9)
Petitioners therefore request this Court to deny the Government’s motion and to proceed promptly to address the merits of Petitioners’ writ and grant them the relief requested.
YORIE VON KAHL and LEONARD PELTIER







By Their Attorney
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Kay Huff, Esquire







1040 New Hampshire Street







Lawrence, KS  66044







(785) 832-1944

Date: April 11, 2005
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Bowditch & Dewey, LLP
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P. O. Box 15156







Worcester, MA 01615-0156







(508) 926-3403
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