IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

YORIE VON KAHL




)

and






)

LEONARD PELTIER,



)








)




Petitioners,


)








)    Case No. 1:02CV1629 (RJL)

v.






)








)

THE UNITED STATES ex rel. 


)

UNITED STATES ATTORNEY GENERAL,
)








)




Respondents.


)

OPPOSITION OF LEONARD PELTIER TO UNITED STATES’

MOTION TO TRANSFER PETITION FOR WRIT OF 
HABEAS CORPUS AND REQUEST FOR ORAL ARGUMENT

INTRODUCTION

This Writ of Habeas Corpus challenges the continued illegal and unconstitutional incarceration of Leonard Peltier (“Peltier”) by the United States Parole Commission.  Rather than address the merits of this case to which the government has no defense, the government seeks further delay by transferring Mr. Peltier’s writ to the United States District Court for the District of Kansas.  Putting aside that jurisdiction is proper in this Court because the parties who have violated Mr. Peltier’s rights are parties here, Mr. Peltier was previously preemptively barred from joining a case pending in the United States District Court for the District of Kansas, thereby arbitrarily and capriciously denying him the right to be heard.  If the government’s Motion is granted, the government will have accomplished exactly what it seeks to do – to unconstitutionally keep Mr. Peltier languishing in federal prison without any opportunity to be heard.  
As demonstrated below, however, this Court should retain jurisdiction over Mr. Peltier’s writ and grant him the requested relief.  First, the action directly challenges unconstitutional violations by the United States Parole Commission and the United States.  Second, Mr. Peltier has a right to be heard on the constitutional violations which keep him incarcerated.  Third, though the warden of the United States Penitentiary at Leavenworth claims party status, the warden was not a party to a prior pending action in the United States District Court for the District of Kansas, which case is pending before the United States Court of Appeals for the Tenth Circuit and which case addresses similar issues.  See United States of America v. Bledsoe, No. 03-3224 (10th Cir.)  Mr. Peltier would have joined that case, but the Court silenced him.  It will be a complete travesty of justice if this Courts denies Mr. Peltier the opportunity to argue why his incarceration is unconstitutional and why he is entitled to freedom.

ARGUMENT

I.
THIS COURT HAS JURISDICTION BECAUSE THIS CASE IS PROPERLY AGAINST THE UNITED STATES GOVERNMENT AND THE UNITED STATES PAROLE COMMISSION.  

Contrary to the government’s position, this habeas petition under 28 U.S.C. § 2241 need not be brought in the jurisdiction where the petitioner is incarcerated.  Dunn v. United States Parole Commission, 818 F.2d 742, 744 (10th Cir. 1987); Gravink v. United States, 549 F.2d 1152, 1154 (8th Cir. 1977).  The United States Supreme Court has made clear that “the person named as the ‘custodian’ in a habeas corpus petition and the place of the petitioner’s ‘custody’  are not always subject to a literal interpretation.”  Dunn, 818 F.2d at 744, citing, Braden v. 30th Judicial District Court, 410 U.S. 484, 498-99(1973).  Dunn is particularly instructive here.

Dunn, just as this case, involved a challenge to the Parole Commission’s refusal to release the petitioner. In ruling that the petitioner could properly sue in a jurisdiction in which he was not incarcerated, the Dunn Court reasoned: “Although the Leavenworth warden cannot be said to be indifferent to the resolution of Mr. Dunn’s challenge, only in the most formal sense does he control whether Mr. Dunn is released.”  818 F.2d at 744.  “So long as the petitioner names as respondent a person or entity with power to release him, there is no reason to avoid reaching the merits of the petition.”  818 F.2d at 744.  See also Lee v. United States, 501 F.2d 494, 502-03 (8th Cir. 1974) (Webster, J. concurring).  Since the Petitioner in Dunn brought the action against the Parole Commission which allegedly violated his rights and kept him in custody, the Dunn Court upheld jurisdiction in the state in which the Parole Commission resided.  

The same analysis applies here.  It is the United States Parole Commission and the United States which have deprived Mr. Peltier of his constitutional rights and continue to hold him in custody.  As in Dunn, the Leavenworth warden is a nominal party and, indeed, the warden is not even a party to a tenth circuit case addressing similar issues.  See United States v. Bledsoe, supra.  Thus, just as in Dunn this Court should exercise jurisdiction over this case and address the merits.

The Gravink case is also instructive here.  In Gravink, as in this case, the petitioner challenged the parole board’s wrongful denial of parole.  The Court held that jurisdiction over the regional director of the parole board conferred jurisdiction under Section 2241.  See also McCoy v. United States Board of Appeals, 537 F.2d 962, 964 (8th Cir. 1976) (jurisdiction over a regional director of the parole board is sufficient to confer jurisdiction under Section 2241).

The recent case of Padilla v. Bush, 233 F. Supp. 2d 564, 579 (S.D.N.Y. 2002), also held that the parole board is considered the custodian of a petitioner under Section 2241.  The issue of jurisdiction is not formulaic, but turns on the facts of each case.  233 F. Supp. 2d at 583-84.  Indeed, courts have held that the court can exercise jurisdiction so long as it can exercise personal jurisdiction over the person or entity.  Barton v. Ashcroft, 152 F. Supp. 2d 235, 239 (D. Conn. 2001); Roman v. Ashcroft,  162 F. Supp. 2d 755,758 (N.D. Ohio 2001).

This case challenges the Parole Commission’s refusal to establish a firm date for release of Mr. Peltier as required by the Sentencing Reform Act of 1984.  It also challenges the continuing existence of the Parole Commission and the federal government’s passing of unconstitutional ex post facto laws.  Hence, the United States is a proper party as is the Parole Commission.   Indeed, the motion now before the Court is brought solely by the United States, and there can be no question that this Court has jurisdiction over lawsuits brought against the United States.  
This Court unquestionably has jurisdiction over this matter.  It should exercise its jurisdiction and decide the merits of this case.

II.
THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF KANSAS REFUSED TO PERMIT MR. PELTIER TO RAISE THE ISSUES RAISED BEFORE THIS COURT.


Mr. Peltier would have joined a pending action in the United States District Court for the District of Kansas, but was arbitrarily and preemptively denied.  Before Mr. Peltier could file a motion to join that case, the Magistrate Judge dismissed all joinders and ordered the Clerk of the Court not to file any motions in that court for any prisoner not named in the pending petition.  See United States v. Bledsoe, supra.  The court gave no rational reason for preemptively denying Mr. Peltier’s attempt to join the case.  As a result, Mr. Peltier was unable to protect his interests in the issues he seeks to raise in this court.  Mr. Peltier thus joined with Petitioner Yorie Von Kahl in this Court in order to make the arguments in support of his release from prison.  Indeed, the government admits the futility of Mr. Peltier’s attempt to join the case pending in the United States District Court for the District of Kansas and does not deny the prejudice alleged by Mr. Peltier as a result of the Magistrate’s preemptively denying him the right to join in that pending action.  

Moreover, a transfer to the District of Kansas will likely result in a three to four year additional delay as that District’s backlog approaches four years.  In fact, when Mr. Peltier filed a writ of habeas corpus in 1999 addressing the Parole Commissions refusal to consider Mr. Peltier for parole until December 2008, the District Court for Kansas did not render a decision until over three years later in mid-2002.  Thus, Mr. Peltier would have raised his issues in Kansas but was met with arbitrary and preemptive denial.  These are further reasons why this court should exercise jurisdiction over this matter.

III.
THIS COURT HAS JURISDICTION BECAUSE OF THE CLAIMS ASSERTED.


The instant claims involve matters of whether the Attorney General and Parole Commission have lawful authority to hold Petitioners in light of Public Law 98-473, Title II, Ch. II, sections 218 and 235, 98 Stat. 1837, 2026, 2031-2032, and Public Law 100-182, sec. 2 and 26, 101 Stat. 1266, 1272, as read against the Fifth Amendment’s Due Process of Law prohibition and the prohibitions against ex post facto laws and bills of attainders in Article I, sec. 9, cl. 3.  The claims thus involve purely the “legality of Executive detention” matters in which habeas corpus protections are “strongest.”  INS v. St. Cyr, 533 U.S. 289, 301 (2001).


This Court named John Ashcroft, United States Attorney General, as respondent in this habeas corpus proceeding to show cause why the writ should not issue, but John Ashcroft has not attempted to do so; see Docket Entries No. 7 and 10.


John Ashcroft, United States Attorney General, is in fact and law the custodian of both petitioners in this case as is evidenced upon the face of the warrants of commitment submitted with the original petition which state respectively that “[t]he court orders commitment to the custody of the Attorney General;” and see Title 18 U.S.C. § 4082(a) (now repealed); cf. 18 U.S.C. § 4210(a) (now repealed) (“legal custody” is retained by U.S. Attorney General for duration of maximum sentence).


Both Petitioners herein, as alleged with supporting documents in the original petition, have been designated by the United States Parole Commission pursuant to 28 C.F.R. § 2.17 as “Original Jurisdiction” cases which require all decision-making in respect thereto to be performed by the National Commission in the District of Columbia.


In any case, whether by the terms of the warrant of commitment or by the express command of Congress per § 4082, John Ashcroft, as the Attorney General of the United States, is the custodian of the Petitioners herein and 28 U.S. C. § 2243, para. 2, clearly gives this Court jurisdiction to order the “person having custody of the person detained” to show cause why the writ should not issue – a jurisdiction already exercised by this Court in this case – and to proceed thereafter pursuant to the remaining requirements of that statute.


Jurisdiction over the person of the custodian and over the subject-matter of this habeas corpus proceeding having been established on the record, this Court has the jurisdiction and duty to proceed; see e.g. United States v. Will, 449 U.S. 200, 216 no. 19 (1980) (Federal Courts “`have no more right to decline the exercise of jurisdiction which is given, than to usurp that which is not given’”) (citation omitted); see also England v. Louisiana Medical Examiners, 375 U.S. 411, 415 (1964) (“`When a Federal court is properly appealed to in a case over which it has by law jurisdiction, it is its duty to take such jurisdiction….  The right of the party plaintiff to choose a Federal court where there is a choice cannot be properly denied.’”)  (citation omitted).
CONCLUSION


For the foregoing reasons, the Motion to Transfer Petition for Writ of Habeas Corpus should be denied.
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