
 VOLUME X 

{1935} 

 TUESDAY MORNING SESSION 

 March 29, 1977 

 (Whereupon, the following proceedings were had and entered of record 

on Tuesday morning, March 29, 1977 at 9:00 o'clock A.M. without the jury 

being present and the defendant being present in person: 

 MR. TAIKEFF:  Good morning, Your Honor. 

 THE COURT:  Good morning. 

 MR. TAIKEFF:  There's just one matter for the Court, and that is to 

ask whether or not Your Honor has ruled on Defense Exhibit 75. 

 THE COURT:  I was going to take that up. 

 MR. TAIKEFF:  Thank you. 

 THE COURT:  First of all with regard to the request that the jury be 

permitted to view an object through the rifle telescope measured a half a 

mile, that some site be selected, that request is denied. The reason for 

the denial is that there is no way to duplicate the exact conditions that 

may have existed on the 26th of June, the exact distance there which the 

witness testified that he had viewed the object is not known. It was only 

an estimate. And the Court is of the opinion that differing conditions of 

light, atmospheric conditions, background and even the viewer itself are 

such that to go through that exercise would have no probative value. 

 With reference to the exhibits that were offered {1936} yesterday 

tern

Agent Cortlandt Cunningham 

ent

specimens, items 1 to 

 was

s listed under miscellaneous items, 1 through 32, were inventoried 

Spe

. Cloudman, 534 F.2d 123 (1976), and from the nature 

 the

af oon and specifically Exhibit 122 the Court notes that page 18 which 

appears to be the last, the last pate of Exhibit 122, the following statement 

appears:  "The aforementioned inventory was divided in the search as follows: 

 Special Agent Robert D. Harvey and Harry Thomas Evans inventoried items 

1 through 103. 

 "Special Agent Kenneth J. Andrus and Special 

inv oried items 1 through 6. List had a page 9 dealing with radio equipment 

and ending on page 11 through 12. 

 "Section dealing with firearms and explosive 

33  inventoried by Special Agent Cunningham and Special Agent Edmund W. 

Kelso. 

 "Item

by cial Agents Robert D. Harvey, Kenneth J. Andrus and Harry Thomas Evans." 

 It's obvious that on the basis of the decision of the Court of Appeals 

in the United States v

of  exhibit, that Exhibit 122 is not admissible. 



 MR. LOWE:  That would be until such time as we produce or lay a foundation 

with the other people and then only as to those portions that individuals 

uld 

u've said so far any way. 

E COURT:  Yes. That may make it admissible. I'm not ruling at this 

me. 

URT:  On Exhibits 120, 121 and 123 it appears to me that those 

hibi ive and to the extent that they are cumulative they 

ve n

of the United States vs. Cloudman. 

that case what the reason is. Could Your Honor 

st s

nto evidence 

fend

his would have 

en t

nk the number was 103, was it a paragraph in the 

co themselves identify I presume? 

 THE COURT:  Well -- 

{1937} 

 MR. LOWE:  If what yo

 TH

ti

 MR. LOWE:  Yes. 

 THE CO

ex ts may be cumulat

ha o probative value. On the other hand I believe it to be within the 

discretion of the Court where these exhibits are simply a listing by the 

special agents of the items found, the Court will admit Exhibits 120, 121 

and 123. 

 Court had reserved ruling on Exhibit 106. That exhibit will not be 

received, again on the basis 

 MR. LOWE:  Could Your Honor just identify by some description what 

106 is. We don't have a -- 

 THE COURT:  It is the 302 prepared by Special Agent Frederick Coward 

relating to Stoldt. 

 MR. LOWE:  And Your Honor is using the Cloudman decision. I'm not sure 

I understand just by citing 

ju tate it so that we have guidance on that. 

 THE COURT:  I'll just read the appropriate paragraph. "It is next 

claimed that the trial court erred in refusing to admit i

De ant's Exhibit A. Exhibit A was an {1938} FBI report of an interview 

by Agent Flynn with Charla Kalsato, a government witness. Prior to the 

testimony of Kalsato defense was furnished a copy of Agent Flynn's report. 

It was not a signed statement nor was it adopted by the witness, but was 

merely a reduction to writing by an FBI agent of an oral interview. As such 

it was hearsay and the District Court properly excluded it. Defense counsel 

used the report in cross-examination of the witness and then offered the 

report itself into evidence. 

 "The FBI agent who made the writing of the report was present and 

available for calling, yet counsel chose not to call him. T

be he proper --" 

 MR. TAIKEFF:  Your Honor, may I inquire whether the last offer that 

Your Honor rejected, I thi



re ? It's hard for me to keep track of all these documents by number. 

My recollection seems to be 103. We're talking only about a single paragraph 

in that report, or maybe it's 106. 

{1939} 

 THE COURT:  106 is the one you have reference t

port

o. 

. TAIKEFF:  Am I correct, Your Honor, that that paragraph is contained 

thin

 by Stoldt? 

 right. 

said 

 him on and he said that he could not testify 

om h

he facts asserted by these two 

ople

laration which is offered to prove 

e fa

se, they are not true, so it isn't hearsay to begin with. However, 

rhap

 MR

wi  a 302 which was authorized by Coward? 

 THE COURT:  Yes. 

 MR. TAIKEFF:  And it concerns what was said to him

 THE COURT:  That's

 MR. TAIKEFF:  Your Honor, that was offered to show what Stoldt 

to  on that particular occasi

fr is own memory. Therefore, I not only could not use the report to impeach 

his memory but couldn't get into evidence out of his mouth what Stoldt said 

to him, he being the only witness to what he heard. And so I then questioned 

him as to whether or not that when written represented what was a fresh 

recollection in his mind at the time and it was specifically offered as a 

past recollection recorded. So Your Honor's citation to the eighth circuit 

rejection of the appellant's position on the basis of hearsay is not apt 

with respect to that particular paragraph because it is, I trust, basic that 

a past recollection recorded is an exception to the hearsay rule so that 

if it's hearsay it's not restricted as hearsay normally is on the one hand. 

On the other hand, the eighth circuit case refers to the fact that the document 

was employed {1940} sufficiently or adequately in cross-examination and, 

hence, the jury was able to hear it as impeachment evidence as opposed to 

evidence in chief. But in connection with my inquiry of Agent Coward, there 

was no evidence in chief because he said he can't remember what he was told 

and so I laid a proper foundation to introduce it as evidence in chief, not 

as impeachment material and, hence, I believe that the basis of Your Honor's 

ruling is not appropriate to that particular paragraph. 

 THE COURT:  You are seeking through this paragraph to have Coward 

testify as to what Stoldt said to him? 

 MR. TAIKEFF:  That is correct, Your Honor. To show what Stoldt said. 

 We obviously take the position that t

pe  are not true. That alone takes it out of the definition of hearsay. 

Hearsay is defined as an out of court dec

th cts asserted therein. Our position is to show that the facts asserted 

are fal

pe s it may be hearsay. If it is, there is an exception to the hearsay 



rule. 

 Mr. Lowe encourages me to call Your Honor's attention to the fact that 

what I am trying to do is prove the utterance, not the content. I want to 

prove the utterance because our position is that the utterance is false and 

the {1941} content of that paragraph helps us establish that fact. So it's 

not hearsay to being with and if it is there is an exception for it. 

s testimony that there was an 

erv

o him. Now I offer that to show what Stoldt 

id t

ypist, and he then looked at it and initialed it 

r ac

 THE COURT:  It seems to be the difficulty with your position is that 

the utterance isn't before the Court. 

 MR. TAIKEFF:  It is before the Court, Your Honor. There is testimony 

from the witness that there was such an interview. Am I correct that that 

is the 302 of September 4? Lower left-hand corner date is the one I'm referring 

to. 

 THE COURT:  September 4. 

 MR. TAIKEFF:  Yes, Your Honor. There wa

int iew on that day. That was the delayed interview for which he had no 

time on June 26th because he was preoccupied and it was two or more months 

later when he finally got around to interviewing Stoldt and no longer 

remembered what Stoldt said t

sa o him. 

 In addition to that, it also shows what he wrote on that day purporting 

to be what Stoldt said to him. Now that then would be an act of his. He can't 

remember out of his mind what he act was, i.e., the dictation to the 

stenographer. But there is no question but that the typing of that followed 

upon the dictation so it is an accurate reflection presumably of what he 

said to the stenographer-t

fo curacy which is further {1942} confirmation of the reliability of the 

text to show what he said Stoldt said. That's all I want to show. 

 I specifically, and I think it should be clear from the defense position 

thus far that we do not acknowledge the truth of those statements. Quite 

the contrary. I want to show either what Stoldt purportedly said to him that 

day because of certain arguments that may be made with reference to it, 

through the significance of him having said that, if he said it, or in the 

alternative the physical act of Coward in writing or dictating that 

paragraph. 

 MR. SIKMA:  Your Honor, may I be heard for just a moment? 

 THE COURT:  You may. 

 MR. SIKMA:  It seems to me that it's totally irrelevant. Defense counsel 

indicates that a prospective witness, the defendant indicated he's going 

to call that witness, has made a statement sometime during the course of 



the investigation. The government has not called that witness. The defense 

counsel is saying that that witness made a statement that was not true but 

 wa  isn't a 

ansc  an interview. It isn't even a verbatim statement 

 tha

f it in fact were even relevant in this case. 

sub

 I'm not entirely certain 

at M

945}

ies of a FBI stenographer. That is the purpose offering that 

ragr

an be both irrelevant and 

he nts to use this hearsay statement, this transcript, or, it

tr ript, it's a summary of

of t particular witness, and use that as evidence of some sort of defense. 

Well, it seems to me that it's totally immaterial and irrelevant. It's 

sometime during the {1943} course of an investigation that a witness or 

prospective witness made a statement that is not used as proof against the 

defendant concerning his guilt, number one, and, number two, isn't even being 

called as a government witness. That seems to me to be totally irrelevant. 

Even if there is some theory under with the statement could be used, if it 

were used for some legitimate purpose, there still has to be some materiality 

to the information which is contained in that statement. 

 The defense can't set up straw men. The defense can't call witnesses 

concerning things that have nothing to do with this case in an attempt to 

use that as a defense in this case. 

 The government isn't calling this witness, it isn't being used as 

evidence against the defendant so it seems to me rather strange that the 

defendant here should be trying to introduce evidence that someone made a 

statement which they're now claiming isn't true. Since it isn't being used 

in any sense in this case, the best evidence would be the witness who could 

be called to testify to that, i

We mit it's totally irrelevant. 

 MR. TAIKEFF:  Your Honor, I just wanted to point out that I think the 

defense needs a Sikma English interpreter because

th r. Sikma has said {1944} anything that one could make sense of. 

 First of all, I think it appropriate to observe that something cannot 

be irrelevant and immaterial and he interchanges the use of those words so 

I don't know what his argument meant. 

 The point is, it's not hearsay. We do not offer it for proof of the 

facts asserted therein so his entire argument on the subject of hearsay is 

meaningless. His argument is irrelevant. 

{1  

 We offer it to show that an event took place and that it was so said 

to the agent, or that the agent wrote those words on a piece of paper by 

the facilit

pa aph. 

 THE COURT:  I think, Mr. Taikeff, it you will review Rule 401, you 

will probably conclude that a piece of evidence c



im rial. 401 is the definition of relevant evidence. 

 MR. TAIKEFF:  I am afraid that I don't share your Honor's view. 

 THE COURT:  Very well. 

mate

. TAIKEFF:  It says, if I read it correctly, that something is relevant 

 it 

n evidence. 

t admitted. 

ot 

r pe as to alternative bases for admitting it, I 

uld 

 the hearsay rule where the presence of a declarant is 

mate

hat for, one of the reasons 

 wha

that is, the reception of the radio traffic 

d wh

 MR

if tends to show that a fact in dispute is either more likely or less 

likely to have occurred. That is exactly why we offered that paragraph. 

 THE COURT:  With reference to Defendant's Exhibit 75, the first two 

pages of that exhibit are i

 The Court on examination of the exhibit, finds that there are many 

items contained in that exhibit which are hearsay and for which there are 

no exceptions; and therefore, the balance of Exhibit 75 is no

 MR. LOWE:  Your Honor, so that our record may be protected, if n

fo rsuasion of your Honor 

wo point out that {1946} by any stretch of any person's imagination what 

took place on June 26th as to the FBI Agents and BIA Agents, using the radio, 

was excited utterances; and by that basis alone the radio transmissions would 

be exceptions to

im rial. 

 Secondly, what we are really offering t

is t Ann Johnson perceived in terms of what she heard taking place on 

the radio network. It is not for that purpose offered for the truth of what 

took place, but to show the occurrence of certain radio traffic at certain 

times. 

 It is certainly under that sense a presence sense impression of an 

event or condition that is taking place which was made contemporaneously 

with or shortly after the occurrence of the event and was taken down in her 

instance in shorthand. While it does not purport to be verbatim, she certainly 

adopts it as being as accurate as she could make it, that she was personally 

observing the times on the clock. We offer it at least on that basis to show 

an event that was taking place, 

an at she perceived. 

 We feel for that purpose at least it is relevant. 

 THE COURT:  If it is offered only for what she perceived and not for 

the truth of what she perceived, then it seems to me it is relevant. 

{1947} 

 MR. LOWE:  No, your Honor. If she perceived that an agent said at two 

-- let's say at 12:18 an agent said, "There is a red pickup truck that just 

left the area," we do not offer it to prove that a red pickup truck just 

left the area. We do offer it to prove there was an utterance by Special 



Agent Gary Adams at that time to the effect that a red pickup truck just 

left the area. 

 She obviously has no way of knowing whether Agent Adams was actually 

observing that or not. She does know that is what Agent Adams uttered at 

at t

utterances at that time, not to show that the utterances were 

ctua

they appeared -- you have the BIA and the Federal 

eau

ther proceedings were had in the presence and hearing 

ury:) 

proceed, your Honor? 

 MR.

ou leave this courtroom last night? 

proximately 5:30 or so. 

th ime. 

 That is why we are offering it, as a primary reason, all of the traffic, 

just to show at those particular times the people -- Agents or BIA officers 

made the 

fa lly correct or true at the time they made them. 

 THE COURT:  Secondly, the Court does not construe these radio 

communications beyond the first two pages to be excited utterances. 

 You have in this case trained investigative law enforcement personnel 

of two or three different agencies -- considering the South Dakota Highway 

Patrol, I do not know whether 

Bur  of Investigation, routinely in the course of making a search making 

radio transmissions. I do not construe that as excited utterances. 

{1948} 

 MR. LOWE:  I understand your Honor's ruling on that. I want to be sure 

your Honor understands that is not the supporting foundation I said, that 

the utterances were made by these officers on their radio at the time they 

made them. 

 There are two distinct categories, I think your Honor is expressing. 

I want you to understand that's my reasoning. 

 THE COURT:  Very well. 

 Are we ready for the jury? 

 MR. TAIKEFF:  Yes. 

 THE COURT:  They may be brought in. 

 (Whereupon at 9:27 o'clock, a.m., the jury returned to the courtroom; 

and the following fur

of the j

 GERARD P. WARING, 

having been previously duly sworn, resumed the stand and testified further 

as follows: 

 MR. TAIKEFF:  May I 

 THE COURT:  You may proceed. 

 CROSS EXAMINATION 

By  TAIKEFF: 

 Q  Mr. Waring, what time did y

 A  I think it was ap



{1  949}

ry left at approximately three minutes to 5:00 last 

ght, ence of the jury, did you 

t? 

me is there any reason you have to change any of the answers 

u ga

here is a possibility that you 

ght  about any of the answers that you gave in the absence 

 the

ertain 302 of yours the date of dictation was listed as June 30, 1975 

d th ing was listed as June 26, 1975? 

u aware of it at the time 

u go nd? 

 Yes, sir. 

, that the document has eight pages? 

t pages. Page 4 is about, approximately one-half a page 

 Q  And between that time and now have you discussed any of the testimony 

you gave yesterday with anybody? 

 A  No, sir. 

 Q  Have you reviewed any documents or other matter? 

 A  No, sir. 

 Q  After the ju

ni  you gave additional testimony in the abs

no

 A  Yes, sir. 

 Q  At this ti

yo ve in the absence of the jury? 

 A  No, sir. 

{1950} 

 Q  Has anything come to your attention, or to your recollection since 

yesterday at 5:30 that suggests to you that t

mi be uncertain

of  jury? 

 A  No, sir. 

 Q  Now, when you first went on the stand yesterday to give your direct 

examination were you then or had you recently been aware of the fact that 

on a c

an e date of typ

 A  I had been aware of that for some time, yes, sir. 

 Q  But my specific question was:  Were yo

yo t on the sta

 A 

 Q  I'm placing before you Defendant's Exhibit 83 for identification. 

Is that the 302 I just referred to? 

 A  Yes, it is, sir. 

 Q  Am I correct, sir

 A  There's eigh

to a quarter page. 

 Q  But it has eight separate sheets with at least some typing on each 

of them? 

 A  Yes, it does. 

 Q  And the pages are numbered 1 through 8? 

 A  Yes, sir. 

{1951} 



 Q  Now, page 4 isn't a full page of typing; is that correct? 

a page or a third of 

ge

scribe events which you experienced on June 26, 1975? 

t the top of page 5? 

00 P.M. 

 What is the earliest time mentioned? 

0. 

l us whether based on your own personal observations at this time 

e ma erent typewriter than 

e ma

 definitely if it was or was not. 

 getting down to the specific details of any letter or number, just 

gene ression? 

r, I offer that document in evidence so that 

e ju

 

his is an attempt to get before the jury a document 

ich 

ng by this witness or 

y ot a proper method in 

ich 

t page, please look at the second 

ragr ne 

 A  That's correct, sir. 

 Q  It's as you said, what, about a quarter of 

a pa ? 

 A  Runs about a quarter of a page, yes, sir. 

 Q  The rest of the page is blank? 

 A  Yes, sir. 

 Q  Now, at the top of the next page, which is page number 5, the report 

continues to de

 A  Yes, sir. 

 Q  And what is the earliest time mentioned a

 A  12:30 to 1:

 Q 

 A  That would be the first sentence. It says approximately 12:3

 Q  12:30. 

 Now, would you look at pages 1 through 4 and then again pages 5 through 

8 and tel

th terial on pages 1 through 4 is typed on a diff

th terial on pages 5 through 8? 

 A  I can't say

 Q  As you look at pages 1 through 4 and then again at 5 through {1952} 

8 do you not detect an entirely different appearance in the type styles 

without

a ral sense imp

 A  Like I previously stated I don't see a difference in it. 

 MR. TAIKEFF:  Your Hono

th ry may evaluate that answer. 

 MR. HULTMAN:  Your Honor, the Government resists on the grounds that

it is very obvious. T

wh counsel has questioned and can continue to question this witness about; 

and the document itself is purely cumulative and repetitive and it's not 

the best evidence. 

 If he wishes to specifically point out anythi

an her concerning what might appear there, there is 

wh to do it and I would object for these reasons. 

 THE COURT:  Sustained. 

 Q  (By Mr. Taikeff) Sir, I ask you to take a look at the first page 

and the sixth page. With respect to the firs

pa aph on the fifth line and tell me whether it contains the date Ju



25 75? 

 A  That's the first page, second pa

, 19

ragraph, line 5. It does, sir. 

ord "South Dakota". 

case number. 

ould you take a look at page number 6. In the upper 

ft-h  

wer 

dle of the first full paragraph which 

u mi aragraph, the one that begins at this point, do 

u fi , yards? 

n as digits? 

ur attention, with portions of page 6, {1954} specifically looking 

 the appears in both places on page 7, and the seven which 

pear

 you to take a look at the five which appears in June 

, 19

characters? 

 say again not clearly. 

of Defendant's Exhibit 

 Q  On that same page look in the lower right-hand corner and tell me 

whether there is a code number or serial number which {1953} is an FBI case 

number or the equivalent? 

 A  In the corner -- 

 Q  Lower right-hand corner after the w

 A  It says "MP". 

 Q  Yes. Do you recognize that as a code number, case number, some sort 

of an FBI serial number? 

 A  It just designates a 

 Q  Okay. And it's present there in the lower right-hand corner, is 

it not? 

 A  Yes, sir. 

 Q  All right. Now, w

le and corner of that page do you find that case number which was in the

lo right-hand corner of the first page? 

 A  yes, sir. 

 Q  And in the, roughly the mid

yo ght call the second p

yo nd reference to two hundred fifty, written out as a number

 A  Yes, sir. 

 Q  In the last paragraph on that page do you find on the third line 

75 yards, but with the 75 writte

 A  Yes, sir. 

 Q  Now, sir, I ask you to compare those portions of page 1 that I've 

called yo

at  seven which 

ap s in both pages on page 6 and tell me whether or not you are fairly 

certain that they are distinguishingly different sevens? 

 A  I can't be certain that they are, sir. 

 Q  Now, I want

25 75, twice on page 1 and the five which is in two hundred fifty yards, 

and seventy-five yards on page 6, and looking at the five in both instances 

tell me whether or not it is your perception that those fives are clearly 

different shape 

 A  I'd have to

 Q  Tell me, sir, whether Defendant's Exhibit 126, which I place before 

you, is a reproduction on clear celluloid of page 1 



83 s or no. ? Ye

 

ge 1  and the two words after 

 fro

 record that it would 

pear  interpreted, to so stipulate 

to t

witness's credibility is in issue and 

am a pting to explore his credibility if I may be permitted 

con

again would then enter my objection that these 

rtic s have been asked and answered and asked and answered 

d it

e reference to. 

bench:) 

 different typewriters. 

 A  Yes, sir. 

 Q  Tell me whether Defendant's Exhibit 127 is similarly a duplication 

of page 6? 

 A  Yes, sir. 

 Q  Tell me whether Defendant's Exhibit 128 contains that portion of

pa  which has the date and the word before it

it m the second paragraph of page 1? 

 MR. HULTMAN:  Your Honor, at this time the Government, I think the 

questions have been asked and have been answered and asked again and answered 

again to the best of ability of {1955} the witness. I have no objection at 

this time that if counsel wishes to stipulate into the

ap  with those letters that it could so be

in he record at this time. 

 MR. TAIKEFF:  Your Honor, I appreciate Mr. Hultman's offer at this 

particular time but I believe this 

I t this time attem

to tinue. I reject the stipulation. 

 MR. HULTMAN:  I 

pa ular question

an 's repetitive. 

 MR. TAIKEFF:  I don't see how he could say they have been asked and 

answered. I have one more exhibit I haven't mad

 MR. HULTMAN:  He excluded the two by way of comparison and anything 

else by way of any of the letters on the pages not in issue in any way. 

 MR. TAIKEFF:  Your Honor, I am using these exhibits and these questions 

to lay a foundation for further cross-examination. 

 THE COURT:  Counsel please approach the bench. 

 (Whereupon, the following proceedings were had at the 

 THE COURT:  I am having difficulty understanding how {1956} this could 

impeach this witness. In the first place he has testified that he dictated 

to two different stenographers. I don't think it's particularly inconceivable 

that two different stenographers would type on two

 MR. TAIKEFF:  That's precisely where it is a serious credibility 

question because he persists in not admitting what is clear to the naked 

eye. 

 I think the jury is entitled to evaluate his testimony, his candor 

in light of what is clear in the face of these documents. 

 THE COURT:  The second problem that I see with that is that under the 



modern typewriters if you change the ball you've got a different type. 

 MR. TAIKEFF:  I understand that, but that doesn't go to the question 

 ad

that you are getting 

to a sis 

thou

is {1957} willingness to answer forthrightly and 

ndid

MR. TAIKEFF:  I'm not bound by the answer, Your Honor, only in the 

nse 

R. TAIKEFF:  But the jury must be in a position to evaluate the 

thf

isn't true. That's a question 

 fac

ery simple question about a 

ecif

 going to interrupt. 

mbers 

 whi

given an answer 

at f

d Your Honor. It's been answered and for that reason 

je

em you have here is really what you are 

ng,

of missibility. That goes to the question of weight and it's the 

Government's function to bring that out. 

 THE COURT:  I'm aware of that, but it seems to me 

in  collateral issue here which really gets down to an argumentative ba

wi t any, that has no relevancy to the credibility of the witness or 

anything else. 

 MR. TAIKEFF:  Your Honor, I'm not seeking to call an expert to the 

stand to testify in rebuttal on a collateral issue. I am questioning this 

witness's veracity and h

ca ly. 

 THE COURT:  He has answered and you are bound by the answer. 

 

se that I cannot call a witness in rebuttal am I bound by the answer. 

I am not bound by the answer in that I cannot probe him. 

 THE COURT:  You are bound by his answer that he can see no particular 

distinction. 

 M

tru ulness of that statement. 

 THE COURT:  He can be perfectly truthful and still see no distinction. 

 MR. TAIKEFF:  But they can decide that that 

of t for the jury, not for Your Honor or for the Government or even for 

me. Only they can determine that. 

 MR. HULTMAN:  Your Honor, I would just come back to the fact that the 

questions have been asked and asked. It's a v

sp ic two numbers. I submit it's not as plain. I looked at the pages myself, 

Counsel, and I thought they were typed on exactly the same. 

 Frankly, when you point -- now, wait until I finish. 

 MR. TAIKEFF:  I wasn't

 MR. HULTMAN:  When I finally looked at the two specific {1958} nu

to ch you are referring I have difficulty myself, and I think I would 

probably give the same answer or the same response that you're trying to 

elicit a hard yes or a hard no from this witness. He has 

th alls somewhere between those two particular categories and I submit 

the question has been aske

I ob ct. 

 THE COURT:  The other probl

doi  you're not probing the direct testimony of the witness. You are simply 



setting up straw men and then attempting to knock them down. 

een the fives and the sevens 

 tho

R. TAIKEFF:  Well, they're marked in evidence. 

our practice. 

en w nal proffering necessary 

 ord

t ask one more foundation question for the 

rpos

n be 

nsid

l. If an appeal should arise in this 

se i

l I want to clear, is that that is what your 

ders

h conference is still on. 

. HULTMAN:  I thought the Court ruled and I assumed that was the 

d of

s on my record so it is complete, and I don't believe 

e qu

 MR. TAIKEFF:  Your Honor, this witness has perceived things which he's 

testified about. If his ability to perceive in the eyes of the jury is so 

ineffectual that he cannot see the difference betw

on se typewritten samples then he's a cripple and the jury should know 

that he's a cripple. 

 THE COURT:  The objection is sustained. There will be no further inquiry 

on this point. 

 M

 MR. LOWE:  May we have a clarification, Judge, as to y

Wh e mark something for identification is additio

in er to make it a part of the record for proffer purposes for an appellate 

record? Do we actually have to say we offer this as a proffer? 

{1959} 

 THE COURT:  I will direct as long as you offer it, or I mean you've 

marked it, and have offered it I will direct that it be made a part of the 

record. 

 MR. TAIKEFF:  Could I jus

pu e of protecting the record? 

 MR. LOWE:  Let me just ask one more thing with regard that we would 

ask Your Honor any time we make an offer and you reject it that it ca

co ered that that is a proffered item, that's all. I think that's what 

you said. 

 THE COURT:  I think it should properly be made a part of the record, 

not a part of the exhibit record to the jury for its deliberations, but a 

part of the record of the case for appea

ca t would go to the Court of Appeals. 

 MR. LOWE:  That's al

un tanding is because that's my understanding. 

 THE COURT:  That is my understanding, right. 

 MR. TAIKEFF:  I was wondering whether the Government had lost interest. 

There was a matter I'd like to -- could we invite them back. 

 THE COURT:  Yes. 

 The conference, benc

 MR

en  the matter, Your Honor. 

 MR. TAIKEFF:  Okay. There are two points. I just want {1960} to lay 

additional foundation

th estion with respect to 129 was answered. So if I go back, I don't want 



to be considered to be repeating myself. I'm repeating the question only 

caus

 statement when indeed no question has been repeated. 

's m

onal, but nevertheless 

fair y which is factually 

foun

t 

ject

ur Honor? 

o do my best and if my memory is correct, 

d I 

 the basis, one of the basis for my objection just now. 

rtroom in 

e he

h Defendant's Exhibit 83 and 127 and 

6 fo 8 contains 

e da  page 1, including the word before it and the 

be e there was not an answer. It was interrupted by objection. 

 Secondly, Mr. Hultman on a number of occasions that I'm aware of has 

said that a question has been asked and answered. Now, in reviewing the record 

I find that he makes that

It aybe that he feels that a certain subject has been gone into too much 

and I would trust that if that is his opinion he would state his objection 

that way so there is no confusion in the record or in the minds of the jury 

as to what his position is. 

 I don't want to end up having an exchange with him through the Court 

over a matter such as that, but I think it is unintenti

un  for him to characterize an objection one wa

un ded when he has from an advocate's point of view a legitimate basis 

for making his objection. But he shouldn't misstate what the basis of tha

ob ion is. 

 MR. HULTMAN:  Well, could I respond to that, Yo

 THE COURT:  You may. 

 MR. HULTMAN:  I've tried t

an don't have the transcript in front of {1961} me to find the exact page 

instantaneous, Counsel, as you can well appreciate, but I would state that 

to the very best of my ability that the very question, in substance, not 

exactly may be the exact words from first word to last, of the last question 

has been asked and answered, and not once but at least twice or more times, 

and that was

 MR. TAIKEFF:  I would just say that if I didn't think that Mr. Hultman 

was doing his best and what he believes to be, and I don't say that 

facetiously, appropriate and honest way, I would not have brought the matter 

up here in private. I would have said some thing about it before the jury. 

 MR. HULTMAN:  I understand, and I will do my best. 

 THE COURT:  Very well. 

 (Whereupon, the following proceedings were had in the cou

th aring and presence of the jury:) 

 MR. TAIKEFF:  May I proceed, Your Honor? 

 THE COURT:  You may. 

{1962} 

 Q  I believe, sir, I was up to showing you No. 128 for identification 

and at that time you had before you bot

12 r identification and the question I put to you is whether 12

th te June 25, 1975 from



tw rds including the punctuation after it? You can lay them over each 

other and hold them up to the light if you like. 

 A  Yes. 

 Q  Okay. 

 Finally, would you tell us whether Defendant's Exhibit 129 for 

identification contains elements from page 6; namely, the case number from 

the upper left-hand corner, the phrase, "250 yards west," from that same 

page and the phrase "75 yard

o wo

s" from that same page all as circled in green 

 127

  No objection, Your Honor. 

hibits 126, 127, 

8 an bits, proposed Exhibit 83? 

pecific material referred to. 
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 Honor, I reimpose my objection but additionally 

use of the response which Counsel has now asked, just has given 

Cou

undation questions and then make my offer so the record is 

u may proceed. 

 I reoffer 83 so that the jury may 

 

ounsel and request we approach the bench. 

rusal, the entire document. 

on  for identification? 

 A  Yes. 

 MR. HULTMAN:  Your Honor, could I ask just a question of Counsel at 

this particular point? 

 MR. TAIKEFF:

 MR. HULTMAN:  Counsel, is it my understanding that Ex

12 d 129 are parts of exhi

 MR. TAIKEFF:  Yes. Two of them are full pages and correspondence. Each 

of those full pages are excerpts of the s

{1  

 MR. HULTMAN:  Now, Your

that beca

to nsel that 126, 127 and 128 serve no purpose whatsoever. They are merely 

parts of the exhibit that's already been discussed and ruled upon here so 

I would enter my objection on each of those for the previous reason and now 

for the additional reason it's repetitive, serves no probative value, 

cumulative. 

 MR. TAIKEFF:  Your Honor, before I make any offer I'd like to ask one 

or two more fo

clear. 

 THE COURT:  Yo

 Q  (By Mr. Taikeff) With respect to 126 through 129 inclusive, you're 

satisfied that they duplicate one portion or another of Defendant's Exhibit 

83, your 302? 

 A  Yes, sir. 

 MR. TAIKEFF:  First, Your Honor,

not only compare --

 MR. HULTMAN:  If it please the Court, at this time I'm going to object 

to any statements made by C

 MR. TAIKEFF:  I offer 83 for the jury's pe

 MR. HULTMAN:  And I object, Your Honor, for all the reasons that I 



previously have stated. 

{1  

 THE COURT:  The objection is sustained. 
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MR. TAIKEFF:  Now, Your Honor, I offer 126 and 127 which are respectively 

ications of pages 1 and 6, that is to say, less than the entire report. 

t t

ufficient to identify 

e el

Objection is sustained. 

r Honor, I ask permission of the Court 

 be 

urther. 

If it please Your Honor, could we approach the bench 

e mo

've made your objection. The objection is sustained. 

t's 

. LOWE:  May I have just a moment, Your Honor? 

y Mr. Taikeff) As you recall, was there anything special about 

ne 3

te that I dictated my report concerning the June 

ting. 

hat you can recall? 

 office. 

t's in existence that would 

lp y

the dupl

Jus hose two pages. 

 MR. HULTMAN:  And I offer the same objection for all the previous 

reasons. 

 THE COURT:  The objection is sustained. 

 MR. TAIKEFF:  Now, Your Honor, I offer Defendant's Exhibits 128 and 

129 which contain only the small elements from pages 1 and 6 respectively 

and none of the other words except one or two words s

th ements. 

 MR. HULTMAN:  Same objection, Your Honor, for the previous reasons. 

 THE COURT:  

 MR. TAIKEFF:  And finally, You

to able to project any or all of the transparencies on the screen so the 

jury may see what I'm talking about rather than just hear what I'm talking 

about in questioning this witness f

 MR. HULTMAN:  

on re time. I'm going to make an objection. 

 THE COURT:  You

Le get on with it. 

{1965} 

 MR

 THE COURT:  The Court has ruled that the matter is irrelevant. 

 Q  (B

Ju 0, 1975? 

 A  June 30 is the da

26th shoo

 Q  Anything else special about that day t

 A  Just that I conducted investigation involving the, investigation 

involving the death of Agents Coler and Williams. 

 Q  In or out of the office? 

 A  At this time I can't recall whether I spent the entire day in or 

out of the

 Q  Is there anything that you know of tha

he ou remember? A diary or anything at all? 

 A  No, sir. 



 Q  Do you have any means of reconstructing that day in terms of your 

professional activities? 

 A  The only thing that I'm confident I did that day was dictate my 

report, as I remember, and that I did continue to work a full day that day. 

 day? 

rom what hour to what hour 

ess

ere running from maybe an hour to an hour 

lf prior to 8:00 A.M. and would go until the evening hours. 

agents in a group 

 thr

e course of our investigation. 

wise. Do you understand that? 

ntion on that Thursday and the following 

ys, 

A  I believe Agent Skelly was in the area; yes, sir. 

't ask you whether he 

s in

gent Skelly. 

d? 

 Yes, sir. 

 Q  What time did you start working that

 A  At this time I don't know exactly, sir. 

 Q  This was four days after the incident, was it not? 

 A  Yes, sir. 

{1966} 

 Q  Do you recall generally what sort of schedule you were working during 

the first week after the incident? I don't mean f

nec arily but were you working an eight hour day, a 15 hour day? 

 A  Generally, sir, the days w

and a ha

 Q  Did you have any meetings on June 30 with any 

of ee or more? 

 A  Well, I can't recall exactly, sir, but there were many conferences 

that took place during th

 Q  I'm talking only about the first four days until such time as I 

indicate to you other

 A  Yes, sir. 

 Q  June 26th was a Thursday, correct? 

 A  Yes, sir. 

 Q  I want you to focus your atte

da Friday, Saturday, Sunday and Monday. Do you understand that? 

 A  Yes, sir. 

 Q  During that period of time did you have conferences with your fellow 

agents working on this case? 

 A  Yes. 

 Q  Did you meet with Agent Adams? 

{1967} 

 A  Yes, sir. 

 Q  Did you meet with Agent Skelly? 

 

 Q  I asked you whether you met with him, I didn

wa  the area. Did you meet with him? 

 A  I don't recall at this time if I specifically met with A

 Q  Agent Cowar

 A 



 Q  Agent Hughes? 

 A  Yes, sir. 

 Q  Did you all meet together as a group to discuss the case and how 

the investigation was developing? 

cular periods in the day? 

as there, but I can't 

call  day he arrived. 

w sir. 

  I really don't know who the case agent is at this time, sir 

meet every morning? 

bout. 

n a group of three or more, how many agents met during 

ose tings? 

 Normally all of the agents that would be working the investigation 

uld ence in the morning. 

 how many means a number? 

No, sir. 

eet? 

uilding there at Pine Ridge that was opened up. There's 

room ugh, you sit on the floor and so forth. 

ts, were the agents free to speak and offer suggestions 

d co

e would know what was going on? 

 A  Yes, sir. As I stated, we had many conferences with many agents, 

including those agents. 

 Q  Were those conferences, at least in part, scheduled for particular 

times of day or parti

 A  Normally they just call a conference, the bosses that were running 

the investigation. 

 Q  Who were those people? 

 A  That was Mr. Meincke for one, Mr. Zigrossi w

re  exactly what

 Q  Who was the case agent? 

 A  I don't kno

 Q  Wasn't it agent Hughes? 

{1968} 

 A

 Q  Didn't you 

 A  Yes, sir. In a large group. 

 Q  That's what I'm asking you a

 When you met i

th first four days at the morning mee

 A 

wo have a confer

 Q  Do you understand that the phrase

 A  I don't know how many exactly. 

 Q  What's your best estimate? 

 A  I'd say approximately 50. 

 Q  You met in an auditorium? 

 A  

 Q  Where did you m

 A  Met in the b

a  that's large eno

 Q  Did the agen

an mments? 

 A  Yes, sir. 

 Q  Was the development of the investigation from day to day brought 

to everyone's attention so everyon



{19  

 A  Yes, sir. 

69}

, sir. 

our days only, up to and including Monday, 

ne 3

ad a meeting every night those 

ur d

er there was a meeting on Monday morning, June 

? 

 We were holding regular morning meetings; yes, sir. 

h of those four days? 

 individual each day. 

 is under scrutiny 

ght 

f the BI people but specifically 

n'

one by the name of Ecoffey? 

ve spoken with him; yes, sir. 

eak with him on the 26th? 

poke with him. 

970}

 

 yes, sir. 

ll whether or not you read a report of his dated June 

 1

A  No, sir. 

 Would you say that as a general rule, and based upon your years 

 exp the FBI hires stenographers who are competent and who 

 in 

 Q  Did you meet again in the evening? 

 A  On some days we did

 Q  I'm talking about those f

Ju 0, 1975. 

 A  At this time I don't know if we h

fo ays, sir. 

 Q  Could you say wheth

30

 A 

 Q  Did someone preside over the meeting? 

 A  Yes, sir. 

 Q  Was it the same person on eac

 A  I can't recall if this was the same

 Q  Can you name the person or persons who presided at any of these 

large meetings? 

 A  Well, Mr. Zigrossi, Mr. Meincke. 

 Q  Did you have occasion during the period which

ri now to speak with any of the BIA people? 

 A  I might have spoken with some o

I do t recall that. 

 Q  Did you ever speak with any

 A  I know Mr. Ecoffey and I ha

 Q  Did you sp

 A  I don't recall if I s

{1  

 Q  Did you ever read anything which he wrote or purportedly wrote?

 A  I'm sure I've written things that, excuse me, I'm sure I've read 

things that he has written;

 Q  Do you reca

26, 975 relating his version of what occurred that day based on his 

activities and observations? 

 

 Q 

of erience that 

do the main accurate work? 

 A  Yes, sir. 

 Q  In fact, when you cannot recall a date you're satisfied to look 



at a 302 and rely upon the date that's on that 302, isn't that correct? 

u check reports, do you not, before you initial them? 

nd I assume that you check them for accuracy and completeness, 

n't 

ee something which you think at the time you're checking 

 it  correct it, 

uldn

971}

 it, sir; yes, sir. 

 has a date of transcription on 

 Jun

 you not? 

eport reflects the fact that 

 was ate of transcription of June 

? 

fore

as the typographical error, 

e Ju

hat it's impossible to dictate something 

 Jun typed on June 26th? 

n was rewritten on June 30, 1975? 

ur Honor, I haven't objected up until this time but 

am n

tion. 

May it be read back. 

 A  It's contained in the body of the report; yes, sir. 

 Q  Well, yo

 A  Yes, sir. 

 Q  A

is that true? 

 A  Yes, sir. 

 Q  And if you s

on doesn't belong there, you would ask the stenographer to

wo 't you? 

{1  

 A  If I see

 Q  Now you did check your report that

it e 26, 1975, did you not? 

 A  Yes, sir. 

 Q  And you initialed it, did you not? 

 A  Yes, sir. 

 Q  And if you found any mistakes you had them corrected, did

 A  If I found typographical errors; yes, sir. 

 Q  Well, sir, can you tell us why that r

it  dictated on June 30, 1975 but shows a d

26, 1975

 A  Yes, sir. Because it was a typographical error that I didn't see 

be  I initialed it. 

 Q  But, sir, which of those two dates w

th ne 26th or the June 30? 

 A  The June 26th, sir. 

 Q  We can agree, can we not, t

on e 30 that's 

 A  That's correct, sir. 

 Q  Isn't it a fact that the first four pages of your 302 which is 

Defendant's 83 for identificatio

 MR. HULTMAN:  Yo

I ow. This whole series of questions and {1972} this whole matter was 

gone into yesterday and I do object. 

 THE COURT:  I will allow the witness to answer that ques

 A  Can I have the question again, please. 

 MR. TAIKEFF:  

 THE COURT:  The question will be read back by the reporter. 



 (Whereupon, the last question was read back.) 

correct, sir. 

t understanding? 

 Yes, sir. 

 that report, are you not? 

. 

ote that portion of 83 for identification which is now 

e fi

hich you did not see or hear on June 26th but wrote it up as if you 

d? 

ing to Pages 1924 and '25 of the transcript in this case. 

26 and a dictation date of June 30th is because 

e ty

or not the following question was put to you 

d th

phrase 

hey 

 date from the dictation 

tes try, 

beli g on the one that I wrote. 

tion yesterday? 

a typographical error 

s ma

 A  That's not 

 Q  (By Mr. Taikeff) In connection with writing it, when I say writing 

you understand that I mean either writing or dictating so that it becomes 

typewritten, do we have tha

 A 

 Q  Because you are the author of

 A  Could I see the report that you refer to? 

 Yes. 

 Q  Yes. No. 83

 A  Yes, sir. 

 Q  When you wr

th rst four pages, isn't it a fact that you recorded certain information 

there w

di

 A  That's not correct, sir. 

{1973} 

 Q  I am referr

 I think you said a few moments ago that the reason why the report shows 

a transcription date of June 

th pist made a typographical error, is that correct? 

 A  That's correct, sir. 

 Q  Now, tell me whether 

an e following answer given in the proceedings which occurred after the 

jury was excused last night. 

 The bottom of Page 1924. 

 Question:  Do you now know something that made you say they may be 

wrong? There is something on your mind that prompts you to use that 

"t may be wrong"? 

 Answer:  Well, I know that the date on the other 302 that you're 

referring to, when the stenographer transposed the

da of the transcription date, they inadvertently put the date of the en

I eve, or the date of the events of the shootin

 Did you give that answer to the ques

 A  Yes, sir. 

 Q  And were you referring there to the fact that 

wa de? 

 A  Yes, sir, transposing the date would be the typographical error. 

{1974} 



 Q  Now, when you gave your direct testimony, you referred to the shooting 

 tha c fire? 

r. 

e refers to the kind of firing that comes from 

mach sub-machine gun, isn't that true? 

ger down, and if the gun keeps working, it shoots out 

l th  is empty, isn't that correct? 

 Yes, sir. 

evidence of weapons that were automatic, isn't that correct? 

w anyone. 

e very special case of someone who 

ts a an {1975} automatic weapon such as the one 

desc

that I have studied. 

 point, sir. 

k to him, yes, sir. 

. 

 Yes, sir. 

 Or whether that person had a very special and hard to get license 

rmit

as t of automati

 A  Yes, sir. 

 Q  Is that correct? 

 A  Yes, si

 Q  Now, automatic fir

a ine gun or a 

 A  It comes from an automatic weapon which in not every case is described 

as a machine gun. 

 Q  Well, an automatic weapon is one where, if you pull the trigger 

once but keep the trig

al e bullets until the magazine

 A 

 Q  Now, neither you nor any of your fellow agents found any weapons 

or any 

 A  I didn't, sir. 

 Q  Do you know anyone who did? 

 A  You would have to ask the other agents. 

 Q  I asked you if you kno

 A  No, I don't know of any, sir. 

 Q  It is a fact, is it not, that under the law only law enforcement 

personnel and the military, except in th

ge  special license, can use 

I ribed a moment ago, isn't that correct? 

 A  I think that's correct, sir, but I am not absolutely positive of 

the law. It is not something 

 Q  Well, if you saw somebody with a sub-machine gun out in the field 

firing at tin cans, with a Thompson sub-machine gun, and you were still a 

Special Agent of the Federal Bureau of Investigation, would you arrest that 

person? 

 A  Not right at that

 Q  You would ask him a question, wouldn't you? 

 A  I would tal

 Q  You would find out whether that person was a law enforcement officer? 

 A  Yes, sir

 Q  Or whether that person was in the military? 

 A 

 Q 

pe ting that person to possess a fully automatic weapon, right? 



 A  Yes, sir. 

 Q  And if the person didn't satisfy you with respect to one of those 

ree, at person, wouldn't you? 

ly, sir, I would most likely contact the local police 

ency

976}

els is proper to do with that individual. 

on. 

Well, your Honor, I would object now as to any further 

esti

TAIKEFF:  I have no further questions on that point, your Honor. 

. 

stify on your direct examination and 

scri ious effort to prejudice 

e ju  possibly that automatic weapons 

re p om Tent City? 

ay the witness do so, your Honor? 

 weapons, sir. 

es, sir. 

e kind enough to tell us the exhibit numbers -- do you 

an s

ok at the exhibit numbers, sir; but the one that is on 

e to

th  you would arrest th

 A  Me personal

ag . 

 Q  To arrest that person? 

{1  

 A  To do whatever he fe

 Q  And if that person started walking away, would you restrain that 

person's movement? 

 A  At this time I can't say exactly what I would do in that situati

 MR. HULTMAN:  

qu ons as being highly speculative, no probative value and irrelevant. 

 THE COURT:  Well, he has answered the question. 

 MR. 

 THE COURT:  Very well

 Q  (By Mr. Taikeff) Didn't you te

de be the firing you heard as automatic in a consc

th ry's mind so that they would believe

we ossessed by some of the people fr

 A  No, sir. I said that because that's what I heard that day, sir. 

 Q  You had examined the weapons, have you not, which have been introduced 

into evidence? 

 A  I haven't examined them, sir, but I have seen them, yes, sir 

 Q  You have weapons' training as an FBI Agent? 

{1977} 

 A  Yes, sir. 

 Q  Are any of those weapons automatic weapons? 

 A  I would have to look at the weapons, sir, that have been introduced. 

 MR. TAIKEFF:  M

 THE COURT:  You may. 

 (Witness leaves witness stand and returns.) 

 A  Yes, sir, there are two automatic

 Q  (By Mr. Taikeff) Automatic weapons? 

 A  Y

 Q  Would you b

me emi-automatic or automatic? 

 A  I didn't lo

th p appears to be an automatic weapon, and the second one, I believe, 



can be fired in either a semi-automatic or an automatic position. I don't 

know that for a fact, but I think so. 

 any of those weapons before you testified yesterday? 

 a weapon which 

 aut

as far as mode of fire is concerned? 

t 

 the

 come out, correct? 

, when you looked at those weapons before you testified, was 

 the

I first saw those automatic weapons, I knew they were automatic 

apon

. TAIKEFF:  If he may, your Honor. 

 down. 

 It is an AR-15. 

979}

an automatic weapon? 

here a selector switch on there? 

that it is the military M-16 which is essentially 

enti nd that the AR-15 is a 

vili  store or a gun 

 Q  Did you see

 A  Yes, sir. 

 Q  Now, do I understand that you distinguish between

is omatic and a weapon which is semi-automatic, as being two different 

kinds of weapon 

 A  Yes, sir. 

{1978} 

 Q  Now, a semi-automatic weapon is one that doesn't require any movemen

of  bolt manually but does require a separate pull of the trigger every 

time you want a bullet to

 A  That's correct, sir. 

 Q  Now

it n your belief, as it is now, that two of those weapons were automatic 

weapons? "Yes" or "no". 

 A  When 

we s, yes, sir. 

 Q  I see. Would be kind enough to take those weapons off the rack? 

 MR

 THE COURT:  You may step

 (Witness leaves witness stand and returns.) 

 MR. TAIKEFF:  The witness is holding Government Exhibit 37-A and 34-AA. 

 Q  (By Mr. Taikeff) Now, the larger weapon, 34-AA, do you know what 

that is? 

 A  I know it is a .45 caliber. 

 Q  No, the larger one. I don't mean the larger caliber. I mean the 

longer one. 

 A  This one here, sir? 

 Q  Yes. 

 A 

{1  

 Q  What is an AR-15, is that a semi-automatic or 

 A  I could be fired in either position, sir. 

 Q  Is t

 A  Yes, sir. 

 Q  Isn't it a fact, sir, 

id cal to that which is an automatic weapon, a

ci an model which can be purchased in a hunting supply



st by an adult citizen? ore 

AR-15 looks like a M-16, but I don't know all of the 

ffer

ther weapon. 

an automatic weapon. 

I am wondering whether at this time, your Honor, the 

vern

chance to 

ir d ne question or two, at the most, of this witness. 

matic weapon, 

 you

d on any scientific knowledge 

 any n as cursory here in the courtroom? 

nning that there is no weapons that have been introduced as exhibits 

at a

cord will show that the additional questions on direct 

amin itness so indicated that. 

s witness' understanding {1981} which may have been a mistaken 

e, i estimony, that's all. 

ikeff) Now, sir, is it not a fact that the reason you 

stif ation that you heard automatic weapons firing was 

 A  Well, the 

di ences between the two, sir. 

 Q  O.k. Now, take a look at the o

 A  Yes, sir. 

 Q  Isn't that a commercial .45 caliber weapon which is designed to 

resemble the famous Thompson sub-machine gun, but in fact is nothing more 

than a semi-automatic rifle with a long clip? 

 A  I don't know whether this is semi-automatic. I said it appeared 

to me to be 

 MR. TAIKEFF:  

Go ment will stipulate that both of those weapons are semi-automatic 

weapons? 

 MR. HULTMAN:  I probably will, your Honor, after I have a 

vo ire on just o

{1980} 

 MR. TAIKEFF:  All right. 

 MR. HULTMAN:  Mr. Waring, do you know whether or not, by a very simple 

manipulation such as the shaving of the shear pin on a semi-auto

if  can make it automatic? 

 THE WITNESS:  I don't know if that's so, sir. 

 MR. HULTMAN:  Secondly, are you an expert of any kind on firearms? 

 THE WITNESS:  No, sir. 

 MR. HULTMAN:  Is it your opinion that you are giving here the best 

of your opinion? 

 THE WITNESS:  Yes, sir. 

 MR. HULTMAN:  All right, and not base

or  specific examination other tha

 THE WITNESS:  That's correct, sir. 

 MR. HULTMAN:  Your Honor, the Government -- and counsel has known from 

the begi

th re technically automatic weapons, and no such claim at any time; and 

further the re

ex ation that were asked of this w

 MR. TAIKEFF:  Your Honor, there is no dispute about that. I was just 

exploring thi

on n connection with his t

 Q  (By Mr. Ta

te ied on direct examin



because you thought that those two guns were automatic weapons and not because 

u he

That's not correct, sir. 

w enforcement officer? 

 yesterday that 302's should record what in the opinion 

 th

hat time. 

ans in connection with an incident like 

is i

ation than fact, sir. 

 sir. 

ivilians, non-law enforcement people, wouldn't you as a law 

forc

. HULTMAN:  Your Honor, I object. 

red the question, your Honor. I would like 

 pro

what page in your 302 

u ma

ce to it in my 302, sir. 

  Proceed, counsel. I will make my objections, not have 

u de make them. 

urse omewhere near Highway 18 in the 

per 

yo ard anything like that at that place at that time? 

 A  

 Q  You consider yourself a careful, competent la

 A  Yes, sir, I try to be. 

 Q  You told us

of e agent who offers them are all the important details and facts 

concerning the event, is that right? 

 A  Yes, sir. I believe I said at the time when they are recorded, what 

I believed to be the significant facts at t

 Q  Don't you think that the presence of automatic weapons, military 

type weapons in the hands of civili

th s an important fact? 

 A  More observ

 Q  I asked you, sir, whether you would consider such a fact a significant 

fact? 

 A  If I just saw the weapons being fired, yes,

 Q  Don't you trust your eyes and your ears also? 

{1982} 

 A  I trust my ears, but I trust my eyes more so. 

 Q  If you thought you heard automatic weapons fired, coming from one 

or more c

en ement officer think of that as a significant fact? "Yes" or "no". 

 A  Yes, sir. 

 MR

 MR. TAIKEFF:  He has answe

to ceed. 

 MR. HULTMAN:  Well, counsel, if I don't have an opportunity to make 

an objection, go ahead and proceed. 

 Q  (By Mr. Taikeff) Would you please tell us on 

yo ke a reference to that significant fact (handing)? 

 A  I did not make referen

 MR. TAIKEFF:  Does Mr. Hultman have an objection, now, your Honor? 

 MR. HULTMAN:

yo cide when I am going to 

 Q  (By Mr. Taikeff) Now, sir, I am going to refer to Government Exhibit 

71. There came a time shortly after your arrival on the scene when you found 

yo lf in the vicinity of Agent Adams, s

up left-hand portion of 71, correct? 



{1983} 

 A  Yes, sir. 

 Q  And then there followed this activity by one routing or another, 

I think you said this path which is about three or four inches to the right 

of  left-hand edge and is shown with dotted lines, you worked your way 

down into the woods, some of which can be seen in the lower left-hand corner 

of 71, is that correct? 

 the

the 

act you moved in a westerly direction from 

ere 

 the lower left-hand corner of 71, is that right? 

 said is true, 

ns 

s that the fire was back to the 

st o

984}

did you mean when you chose the words "in the direction", 

anin

ast of where I was 

own there in the creekbed, that I just used that previous position 

ect, sir. 

e or more other people from any 

mber

rrect, sir. 

 A  Yes, sir. I didn't say that I traveled down that path. I said some 

members of the group. We were spread out from that path, going over past 

the edge of the map. 

 Q  All right. I hope that I indicated that I was uncertain about 

ex path, but generally speaking, 

wh Adams was, down into the woods or near the creek; and that is depicted 

generally in

 A  Yes, sir. 

 Q  Now, is it true or is it false, that while moving along the creekbed, 

sporadic firing could be heard in the distance in the direction of Special 

Agent Adams and Special Agent Breci? 

 A  That's true, sir. 

 Q  Now, would you explain whether that fact, which you

mea that firing was coming from where they were or that firing was going 

to where they were? 

 A  The only thing I meant by that wa

ea f my location at that point, sir. 

{1  

 Q  Well, what 

me g that the sound was coming from that direction? 

 A  Meaning that the sound was at that point then e

located d

as a reference point. 

 Q  I see. Then I assume that you couldn't say whether it was Adams 

and any other law enforcement agent shooting in a southerly direction, 

correct? 

 A  That's corr

 Q  Nor could you say whether it was on

nu  of locations shooting in any particular direction? 

 A  That's co

 Q  So basically all you heard was shots east of where you were? 

 A  Yes, sir. 



 Q  And that could have been up here by Highway 18 (indicating)? 

 A  Permit me, sir, could have been anywhere generally. 

 Q  I want to ask you about specific locations. I do want to ask you 

out 

all? 

 And possibly other places? 

 of where I was, sir. 

m, sir. 

you were with Agent Adams there was some evidence of shooting, 

s th

 I didn't mean 

at shoulder to shoulder, there was evidence of 

ooti

ce that the shooting was in your direction? 

ound around you? 

 Yes, sir. There was some hitting on the hill. 

ab specific locations. Could it have been up by Highway 18? 

 A  Could have been. 

 Q  Could it have been from Jumping Bull H

 A  Could have been. 

{1985} 

 Q  Could have been from the area of the residences? 

 A  Yes, sir. 

 Q 

 A  To the east

 Q  Well, when you say "to the east" -- 

 A  (Interrupting) That general area. 

 Q  (Continuing) -- above the lower edge of the chart and perhaps above 

the center line of the chart, going from left to right? 

 A  Yes, sir. 

 Q  The eastern half of the chart. 

 How many shots did you hear? 

 A  I didn't count the

 Q  Can you give us some idea, order of magnitude, are you talking about 

two, are you talking about something like 20? 

 A  I couldn't guess the number, sir. It was just periodic, sporadic. 

{1986} 

 Q  When 

wa ere not? 

 A  Well, I never was right with Agent Adams. I was some distance from 

him, but there was shooting, yes, sir. 

 Q  Well, when you were relatively close to Agent Adams,

th you were necessarily 

sh ng, right? 

 A  In our direction, yes, sir. 

 Q  Now, what was the eviden

 A  I could hear the bullets going over my head, sir. 

 Q  Hear any bullets impacting on the gr

 A 

 Q  Did you hear any other shooting that might not have been directed 

at you? 

 A  Well, I could hear shots being fired, and I was only interested 



in the ones that were coming close to me at that point. 

 Q  I readily understand that. My question is:  Did you hear other 

ooti

would say that every time I heard a shot, I can't say if a bullet 

me i  

987}

as 

ing ame from; isn't that correct? 

ces that you 

ve p

 would have been when initially when I pulled out into the area at 

is l

so-called Adams' location, just for a shorthand? 

hill, but like I said going 

er m

 to know where that shooting was coming from. 

ty of this area right in here 

ndic

 From my hearing. 

sh ng which you could not identify as being shots specifically coming 

overhead or in your general vicinity? 

 A  I 

ca n my direction, no, sir.

 Q  But there were some times when you knew for sure? 

 A  Absolutely, sir. 

{1  

 Q  And there were other times when you couldn't tell which way it w

go or where it c

 A  That's correct, sir. 

 Q  Could you identify for the Court and jury specific pla

ha ersonal knowledge of from which shooting by non-law enforcement people 

occurred that afternoon? 

 A  Yes, sir. 

 Q  Would you be kind enough to do that? 

 A  Yes, sir. 

 It

th ocation (indicating). 

 Q  That's the 

 A  Yes, sir. 

 Q  All right. 

 A  Okay. Bullets were hitting into the 

ov y head at that point. 

 Q  Now, wait, let me stop you. 

 A  Okay, sir. 

 Q  Now, I want

 A  It was coming from the vicini

(i ating). 

 Q  How do you know? 

 A  Because that's the general direction where the shots were being 

fired from. 

 Q  How do you know? 

{1988} 

 A 

 Q  How do you know that that shooting wasn't coming from Jumping Bull 

Hall? 

 A  Because I was right here, sir, laying up in this high ground right 



here (indicating) and if the shots were coming from here it would come from 

is w

l noise level was down in here, and 

at t

 not disputing with you that you heard noise coming from this 

ea.  the so-called 

ams' gging into 

e gr d you to know the 

rect

bservation that I made at that point. That's what I felt 

 tha

 you that the shooting had not come 

om, 

he shots that 

re ead or hitting the ground came from up here 

ing), and for the benefit of the record I'm talking about a place 

ich 

that possibility? 

ed field. That is immediately 

 the ord "crest". How about that location, could you discount 

at a

at now, sir because this sits low, you'd have to shoot 

er h

thing and shoot? 

vel 

ound -- 

g that crest a person could be shooting and land shots 

 her

, yes, sir. 

ntil 11:00 o'clock. 

th ay instead of hitting over this way (indicating). 

 Q  You mean when the shot hit the ground you could tell the direction 

from which it came? 

 A  Well, I could tell the genera

th he bullets were going over my head and hitting around me there. 

 Q  I'm

ar I want to know what observations you made when you were at

Ad  position and bullets were either whizzing overhead or di

th ound and making some sort of a noise that permitte

di ion from which that shot came. 

 A  Just an o

at t point, sir. 

 Q  That was your belief at that time? 

 A  Absolutely, sir. 

 Q  Could you tell us what if anything you observed with your eyes or 

ears or otherwise that would indicate to

fr let's say, back up here on the plain {1989} (indicating)? 

 A  Nothing that I observed, sir. 

 Q  Could you discount that possibility that some of t

we whizzing over your h

(indicat

wh is close to the curved line that say "crest of plateau", to the left 

about six inches of the word "of". Could you discount 

 A  No, sir. 

 Q  Could you discount the possibility that shooting came from this 

point right here (indicating), which is about four and a half inches to the 

left of the lower left-hand corner of the plow

to  right of the w

th s a possibility? 

 A  Discount th

ov igh ground if you know where. 

 Q  Could you stand on some

 A  You're up on the crest, you're up here on the top. If you're le

gr  essentially 

 Q  Any where alon

up e at the Adams' location; isn't that correct? 

 A  That could have been

 THE COURT:  Court is in recess u



 (Recess taken.) 
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FF:  Yes, Your Honor. 

come in. 

nd presence of the jury:) 

roceed, Your Honor? 

E COURT:  You may proceed. 

Mr. Waring, I think we were trying to identify 

e va

oming, non-law enforcement firing that day, am I correct about 

at? 

about 

vest

t of the plateau, and I think at that point 

e Ju

 Now, would you be kind enough to indicate to the Court and jury 

y ot

e you when you made whatever observations provide 

e ba

ust walked out from some brush cover, tree cover. 

 cover. 

s where the group was that I was with. We were gathered at 

{1  

 THE COURT:  Counsel ready for the jury? 

 MR. TAIKE

 THE COURT:  Jury may 

 (Whereupon, the following proceedings were had in the courtroom in 

the hearing a

 MR. TAIKEFF:  May I p

 TH

 Q  (By Mr. Taikeff) 

th rious places from which, based on your own observations, you believe 

firing was c

th

 A  Yes, sir. 

 Q  And I believe we got the point where you had talked 

in igating fire at the Adams location, and then we got to discussing this 

high ground here around the cres

th dge called a recess. Is your memory the same as mine? 

 A  Yes, sir. 

 Q 

an her locations that you have a belief based on your own observations 

was a place from which non-law enforcement firing was coming. 

 A  Sir, it would have been right at this approximate point (indicating). 

 Q  Now, you are referring to a location that has been previously {1991} 

marked? 

 A  Z-1, sir. 

 Q  Z-1. And where wer

th sis for that conclusion? 

 A  At that time I had j

 Q  Immediately adjacent? 

 A  Just took a few steps out into the open. 

 Q  And then what did you observe? 

 A  I heard a rifle fire and I took

 Q  Now, can you point to where you were at that time. 

 A  Well, approximately it would have been right out here (indicating), 

just out in these trees. 

 Q  Okay. I may have misunderstood you. When you pointed to Z-1 you 

meant that's where you were? 

 A  That'



th oint, sir. at p

roughly on the bisector of the 

" in

he fire. 

992}

describing the place on the chart that you 

inte

s places where 

e during the course of that afternoon from 

 you got there until all firing had ceased? 

s fired. We moved down just 

itt ared at the, it was marked the green 

use, ) and rifle fire between our group and 

ose 

said "this side," you were at that 

me p ? 

hat I would call the northeast corner, 

st o

those individuals? 

e 

 was  

993}

At or about that time did anyone in your group or near your group 

 so

 Q  But I'm talking about the location from which firing came. Can you 

tell us where that shot came from? 

 A  Not exactly. The sound was up in this area (indicating). 

 Q  All right. May I indicate for the record that you've pointed to 

a place along the line marked "crest" and 

"Y tersection. Is that a fair description? Bisector being the line that 

equally divides those two roads. 

 A  It's this general vicinity. I didn't see t

{1  

 Q  I understand. I'm just 

po d to so the record is complete. 

 Do you have any quarrel with my description? 

 A  No, sir. 

 Q  Okay. Any other locations that you can identify a

non-law enforcement firing cam

the time

 A  Yes, sir. Shortly after that one shot wa

a l le bit and two individuals appe

ho  right on this side (indicating

th two individuals. 

 Q  Am I correct, sir, that when you 

ti ointing to the south side of the building

 A  It was right there at the, w

ju ut from the house a few feet, sir. 

 Q  Did you see that individual? 

 A  I saw two individuals, sir. 

 Q  Did you see 

 A  Yes, sir. 

 Q  With your naked eye? 

 A  Yes, sir. 

 Q  How were they dressed? 

 A  One had a dark top, dark trousers and the other had a white, I believ

it  a "T" shirt.

{1  

 Q  Could it have been a regular shirt? 

 A  When I saw it then I thought it was a "T" shirt, sir. 

 Q  

say mething about having hit one of those people with fire, with bullets? 



 A  Yes, sir. There was a brief exchange of gunfire. An individual to 

 rig

say which one? 

rving Agent Coler's car from the tree, it was at that point that 

 had  gunfire from an individual now on the west 

de o

sir, is when I left point 

3, p

 coming from this plateau up here. 

t I 

ief was based upon your earlier observations 

 opp

 And also the sound and the rounds were coming. 

ment firing? 

ea was 

cure

om? 

 Approximately what time of day was that? 

nd when it was fired as opposed 

 the

ot at that time. 

e your seat. 

my ht yelled, "I think I've hit one." 

 Q  Did he 

 A  No, sir. 

 Q  Are there any other places where you think or believe firing came 

from? 

 A  Yes, sir. Again when I was at Z-2, which is the location where I 

was obse

we  another brief exchange of

si f the green house. 

 Q  Any other locations? 

 A  The next time that rounds came near me, 

Z- roceeded up toward the green house. 

 Q  And do you know the location from which those shots came? 

 A  At that time I believed them to be

Bu didn't see them being fired. 

 Q  I gather then your bel

as osed to what you were then seeing? 

 A  Yes, sir.

 Q  Are they any other places from which you heard firing that {1994} 

you believe or know to be non-law enforce

 A  Yes, sir. Later on in the day after we believed that the ar

se  and we hadn't found any individuals up there, with the exception of 

the body of Joseph Stuntz, that there was one round of fire that came in 

and hit into something in the vicinity of the houses. 

 Q  Do you know where that came fr

 A  No, sir, I have no idea. 

 Q 

 A  Would have been approximately 6:00 P.M. 

 Q  Did you hear the report of that rou

to  sound when it came into your area? 

 A  No, sir, n

 Q  So what you heard was either the bullet impacting or passing overhead. 

 A  It hit something, sir, and that's when I hit the ground. 

 Q  Okay. Then would you be kind enough to resum

 And let's go back to the person or persons who appeared, did you say, 

at the northeast corner of that house? 

 A  Yes, sir. That's the approximate locating. They were standing out 

a few feet from the house. 



 Q  And I may have asked you this before, but frankly I forgot if you 

answered, what time of day would you say that was? About 2:30? 

dy of Joe Stuntz where was it lying? 

ay, sir. Right again what I described 

 the se, sir. 

then that sometime between 2:00 and 2:30 approximately, 

have ou down to time here, you made an observation 

 two  whom was wearing a light colored top which you believed 

 be ct? 

xchange of fire between your group and perhaps 

he individuals spotted at or about that time? 

 officers 

id s

kay. And those people, non-law enforcement people were in the 

cini

ater it was at that same location that you found {1996} 

e bo

, sir. 

way, sir. 

r 302 a statement to that effect? 

hite shirt is hit also." 

 

 A  It would have been sometime shortly after arriving in the {1995} 

area. Between 2:00 and 2:15. 

 Q  Now, when you finally saw the bo

 A  Right where I indicated yesterd

as  northeast corner of the green hou

 Q  So I gather 

I  no intention of pinning y

of  people, one of

to a "T" shirt; is that corre

 A  Yes, sir. 

 Q  And that there was an e

both of t

 A  Yes, sir. 

 Q  And one of the people in your group of law enforcement

sa omething about I think I got one of them, or words to that effect? 

 A  I believe he said, "I think I've hit one of them." 

 Q  O

vi ty of the house at a point that you describe as the northeast corner 

of the house; is that right? 

 A  Yes, sir. 

 Q  And that l

th dy of Joe Stuntz? 

 A  Yes

 Q  Now, isn't it a fact that the person who said something about 

believing that he hit one of those two people not only said that, but indicated 

that he thought he hit the guy with the white top? 

 A  He didn't indicate either 

 Q  Did you not put in you

 A  I'd have to see my 302 to recall exactly. But I believe there was 

another individual that yelled, "The guy in the w

 Q  Okay. 

 A  Or words that effect. But I'd have to see it. 

 Q  That's what I'm asking you about.

 Now, you saw the body of Joe Stuntz personally, did you not? 

 A  Yes, sir. 

 Q  And what was he wearing? 

 A  He had on a FBI U.S. Army-type fatigue jacket. 



{1997} 

 Q  And under that he was naked? 

 A  No, sir. 

 Q  What was he wearing under the jacket? 

 A  He had on a, at this time I can recall he had a light colored shirt 

. 

ith a very, very pale print on it? 

ograph. 

o photographs B, C and 

on t ce before you Government Exhibit 23. 

 pre

ph D for David? 

. team 

cket

f the day on June 26, 1975 did you hear 

y ra

 have been {1998} approximately half 

e di

 Give us your best estimate of the time. I do not intend to pin you 

wn t

time. 

cene? 

w, sir. 

't paying 

tent  time right at that particular instant 

on

 Q  Was it not a white shirt w

 A  I don't know sir. I'd have to see the phot

 Q  All right. I'll show them to you. 

 I am now placing before you Government Exhibit 54 to which I have turned 

the page designated 16 and I call your attention t

D hat page and in addition I pla

My liminary question is whether 23 appears to be a blowup, in particular 

of photogra

 A  Yes, sir. 

 Q  Now, sir, is it fair to say that underneath the FBI S.W.A.T

ja  Joe Stuntz is wearing a white or very light colored shirt? Yes or 

no? 

 A  Yes, sir. 

 Q  Beginning at what time o

an dio transmission which you believe to be and now believe to be those 

of Williams or Adams? 

 A  I can't give you a time, sir. It was, I left the motel between 11:00 

and 11:15 A.M. that morning. It would

th stance to the Pine Ridge Indian village. 

 Q 

do o the minute or even to the nearest five minutes. I want a rough idea. 

 A  It would have been sometime between 11:30 and noon 

 Q  Okay. 

 But surely by noon you were hearing those transmissions? 

 A  Yes, sir. 

 Q  What time did you arrive at the scene, first arrive at the s

 A  I don't kno

 Q  What's your best estimate? 

 A  Be hard for me to estimate at this time because I wasn

at ion at all to

 Q  Well, you got there before 12:30, did you not? 

 A  Oh, yes, sir. 

 Q  Could you say how much before 12:30? 



 A  Not really, sir. 

 Q  When you pulled up into the vicinity where Agent Adams was, were 

you able to communicate with him on your FBI radio? 

him that we were -- 

sions that he was making? 

 At or about 12:18 P.M. did you hear Special Agent Adams say anything 

's on the scene and has been receiving heavy fire from 

e vi

r an objection on the grounds 

at p ise. 

is w n asked as to times. He's clearly given his best estimate 

d no time, 12:18, and I object to that part 

 the ed he didn't know 

during this period of time. I have no objection if he asks him 

ethe o object when using a specific time 

caus oning is clearly laid. No foundation that this witness 

n sa ier statement was he wasn't 

ing 

000}

r first heard 

e tr  only trying to get a general 

cus.

ikeff) Now it is correct to say, is it not, that that 

 Jum

 A  Yes, sir. 

 Q  Did you communicate with him on your FBI radio? 

{1999} 

 A  I notified 

 Q  I didn't ask you what you said, just whether you communicated with 

him on your FBI radio. 

 A  Yes, sir. Briefly. 

 Q  And were you able to hear any transmis

 A  Just the one that he acknowledged to me. 

 Q  That's the only one you heard? 

 A  Yes, sir. 

 Q 

to the effect that he

th cinity of Jumping Bull Hall? 

 MR. HULTMAN:  Your Honor, I only ente

th art of the question, that there is no basis at all foundationw

Th itness has bee

an w Counsel is using an exact 

of  question. This is improper. This witness has indicat

any times 

wh r he heard a transmission but I d

be e the questi

ca y anything about 12:18, and in fact his earl

go to tie this witness down or even try to tie him down to a specific 

time. 

{2  

 MR. TAIKEFF:  As to whether he arrived on the scene o

th ansmissions and I stand by that. I was

fo  

 THE COURT:  Will the reporter read the question back, please. 

 (Whereupon, the last question was read back.) 

 THE COURT:  I think the witness can answer that question. 

 A  No, sir. I didn't hear him say that. 

 Q  (By Mr. Ta

is ping Bull Hall, right (indicating)? 

 A  Yes, sir. 



 Q  And that's the area you said no firing came from, right? 

 

 not. 

s, sir. Q And that's the area you said no firing came from, 

ght?

ar. 

u may answer the question. 

man was concerned about. 

 I made reference to your statement, possible 

atem om that direction, I was referring 

 you

ocation. Did you 

y co tion in your presence there that you didn't believe 

y fi

eff) Did you at any time before you were joined by Special 

ent  by either Agent 

 someone else that there was a red pickup leaving Jumping Bull Hall 

ea g e Pine Ridge police were to stop 

at p

on, sir, to take a look at the model which I 

ink 

002}

the total amount of time that you personally spent in 

e ar

 A  I didn't --

 MR. HULTMAN:  Just a minute, Your Honor. Just a second. I'd like the 

statement by Counsel read back to me he just now stated. I'm not sure whether 

I was hearing what he said or

 MR. TAIKEFF:  You want me to repeat it? 

 MR. HULTMAN:  I'd like to hear it back from the reporter. 

 THE COURT:  The reporter may read the question. 

 (Whereupon, the following questions and answers were read back:  Q 

Now it correct to say, is it not, that that is Jumping Bull Hall, right 

(indicating)? A Ye

ri  A I didn't -- 

{2001} 

 MR. HULTMAN:  I withdraw my objection, Counsel. I couldn't he

 THE COURT:  Yo

 MR. TAIKEFF:  Your Honor, for clarification, I think I understand what 

Mr. Hult

 Q  (By Mr. Taikeff) When

st ent there was no firing coming fr

to r earlier testimony. 

 MR. HULTMAN:  Yes. 

 Q  (By Mr. Taikeff) When you were up in the Adams' l

sa ncerning Adams' loca

an ring was coming from Jumping Bull Hall? 

 A  Yes, sir. 

 MR. TAIKEFF:  Okay? 

 MR. HULTMAN:  Clear. 

 Q  (By Mr. Taik

Ag Price and Special Agent Hughes hear on the FBI radio

Adams or

ar oing north and a suggestion that th

th articular vehicle? 

 A  No, sir. 

 Q  Have you had occasi

th is Government Exhibit 20? 

{2  

 A  Yes, sir. I've seen it before. 

 Q  And what's 

th ea which is designated by the center of Exhibit 71? I'm referring to 



that circular road area, the houses around it, et cetera, total amount of 

personal experience you have being on that scene? 

 A  I would say an estimate would be just a few hours. 

 Q  As far as you're concerned is Government's Exhibit 20 a reasonably 

fair representation of that area looks like and the interrelationship between 

the parts? I'm not asking you for scientific accuracy, just general 

qualitative appearance. 

 A  Yes, sir. 

 Q  Isn't it a fact though that the houses which are on that model appear 

to be in much finer repair than the actual structures as seen by the naked 

eye when one is present at that location? 

 A  Yes, sir. 

 Q  In fact, they show evidence of being in rather bad condition, isn't 

act? 

It's not in evidence, should not be displayed to the jury. 

nsel 

is i ndant and if Counsel 

nts hat it is 

otog drawing, the government has 

 obj

upplied to us by the government 

d we pursuant to that proposal. 

s, Your Honor. 

otographs that have been 

corp  have referred to in your 

stim here. 

th, 1975? 

 Yes, sir. 

, 

ur H

that a f

 A  Yes, sir. 

 Q  I show you what has been marked Defendant's Exhibit 133 for 

identification. 

 MR. HULTMAN:  Your Honor, I would indicate at this time to Cou

th s an exhibit which was provided to the {2003} defe

wa to mark it and introduce it at this time for the purposes t

ph raphs of specific buildings and a general 

no ection and Counsel could then proceed accordingly. 

 MR. TAIKEFF:  Yes, Your Honor. It was s

an  do offer it 

 THE COURT:  133? 

 MR. TAIKEFF:  Ye

 THE COURT:  Exhibit 133 is received. 

 Q  (By Mr. TAikeff) Now I would ask you whether the diagram reproduces 

the central part of Exhibit 71 and depicts with ph

in orated the various buildings which you

te ony, or the various buildings which are actually located t

 A  Yes, sir. 

 Q  And do those photographs fairly represent the way those buildings 

looks? 

 A  Yes. 

 Q  On or about June 26

 A 

 MR. TAIKEFF:  May I have a moment to circulate this amongst the jurors

Yo onor? 



 THE COURT:  You may. 

{2004} 

 MR. TAIKEFF:  Thank you. 

 (Exhibit presented to jurors.) 

 MR. TAIKEFF:  Is it Your Honor's practice not to have testimony while 

meth  

ime did you 

rst ds at the lower left-hand corner of Government 71? 

 shortly after 1:00 P.M. sometime. 

mony you said, did you not, that sometime that 

tern

be important? 

 Approximately what time did you get to location "Z1" up near the 

te

h as I 

 in s. 

ees? 

t or maybe even south 

uthe  counterclockwise from north, what were your perceptions 

om t

stated was about all I could see. You can't see on that, 

ce y  crest where it's marked "crested plateau," you can't 

so ing is circulating?

 THE COURT:  Yes. 

 MR. TAIKEFF:  Thank you. 

 Q  (By Mr. TAikeff) Mr. Waring, at approximately what t

fi enter the woo

 A  It would have been

 Q  In your direct testi

af oon you heard explosions? 

 A  Yes, sir. 

 Q  I think you described them as dynamite explosions? 

 A  That's what I believed them to be at that time; yes, sir. 

 Q  Did you consider that observation to 

 A  Yes, sir. 

 Q  Could you tell me on what page your 302 reference is made to that? 

 A  It's not, sir. 

 Q 

Y in rsection? 

 A  It would have been approximately 2:00 P.M. to 2:15 P.M., sir. 

 Q  And from that vantage point could you show or tell us what your 

perspective was, what you could see looking in {2005} different directions. 

I'm not interested in the specific things you may have seen as muc

am how far you could see generally in different direction

 A  I could see the ground going to the green residence, the crest of 

that hill, the slope towards me which was, would come down on that little 

road that goes by "Z1." I could turn back and see basically across the plowed 

field area. 

 Q  Into the tr

 A  And then into the trees. 

 Q  Okay. 

 That takes care of roughly north through southeas

so ast. How about

fr hat vantage point? 

 A  What I just 

on ou've hit the



se  top of that plateau from where I was. I couldn't see down across the 

open field. 

 Q

e on

  Which open field are you talking about? 

y. 

007}

ely right, but I think on your 

rect

sir. 

at does that mean, SWAT training? 

earn how to handle special kinds of weapons? 

hey have a tear gas gun and a M-16 rifle, sir. 

 semi-automatic or automatic. 

ame weapon can be used either semi-automatically 

omatically? 

utside or a lever? 

ound on Mr. Stuntz is the kind of jacket 

at i WAT team members, is it not? 

e jacket. 

 

 A  Talking about the field now that comes back towards Agent Coler's 

car. Not from that position. 

 Q  You couldn't see the car? 

 A  Not from there; no, sir. 

 Q  Okay. 

 MR. TAIKEFF:  Excuse me one moment, please. May I {2006} confer with 

one of my colleagues, Your Honor? 

 THE COURT:  You ma

{2  

 Q  (By Mr. Taikeff) I may not be precis

di  examination you were asked whether you were SWAT trained, am I right 

about that question being put to you? 

 A  Yes, sir. 

 Q  Briefly -- I think you said "no", is that correct? 

 A  That's correct, 

 Q  Briefly, wh

 A  It is a specially trained tactical group of men. 

 Q  Do they l

 A  Yes, sir. 

 Q  What kinds of weapons? 

 A  I believe t

 Q  That's an automatic weapon? 

 A  It is either

 Q  That is to say, the s

or fully aut

 A  Yes, sir. 

 Q  By throwing a switch on the o

 A  Yes, sir. 

 Q  And the jacket that was f

th s issued to FBI S

 A  Yes, sir, it is a fatigu

 Q  Now, I draw your attention to the area immediately surrounding Point 

Z-1, I think you told us that there was some {2008} junk cars up there?

 A  No, sir, not at Z-1. 

 Q  Not exactly at Z-1, I mean in that vicinity, I stand corrected on 

that. 



 A  May I go to the board, sir? 

roup of cars 

ndic ect? 

hether Exhibit 93 in evidence is a photograph taken in 

e im

st? 

this was taken of those cars, that should be the 

es. 

an you identify the scene for us? 

d 

y th

hat photograph is a view taken, as I suggested before, from 

hind

-- as being your testimony and is your 

 you were in the Gary Adams' location or area, you could 

t se

ked with the naked eye, you could not see anyone, 

rrec

 not see anyone? 

telescopic sight on it and attempt 

 see  who or what was at the location from which you 

 Q  Yes. I think what you are referring to here is this g

(i ating) which seems to have a "93" within the circle, is that corr

 A  Yes, sir. 

 Q  I ask you w

th mediate vicinity of the junked cars with the camera looking roughly 

northea

 A  (Examining) If 

on I am not sure because I didn't look at the cars. 

 Q  All right. C

 A  Well, if this picture depicts that line of junked cars, I woul

sa at would be it. 

 Q  I understand that's a big "if". That's what I am trying to find 

out from you. 

 Based on your observations, both there and here, would you be prepared 

to say that t

be  the junked cars looking northeast? 

 Q  (Examining) Do you have another photograph that shows more 

background? I can't necessarily tell from this. If those {2009} were the 

cars, I did not examine them. 

 Q  O.k., thank you. 

 Am I correct in stating that 

testimony, that when

no e anyone who may have been shooting from the vicinity of the residences 

or that you did not, did not see anyone? 

 A  That's correct, sir. 

 Q  You had at the time some belief that that was either the specific 

location or the general location from which shooting was coming, right? 

 A  Yes, sir. 

 Q  But when you loo

co t? 

 A  I didn't look very long, sir, because of the rounds that were coming 

in over my head. 

 Q  But you did look? 

 A  Quickly, sir. 

 Q  And you did

 A  No, sir. 

 Q  Did you lift up your rifle with the 

to  whether you could see



thought the shooting was coming? 

e grass was rather high in there, and if I had to get 

ove en relatively 

pose

ould you? 

ldn't see down 

nge 

't get behind that rise and just position yourself so 

at o  out of the grass, see where the shooting 

s co

t have? 

lescopic scope. 

referring to what power, I have no idea what power that 

rtic

by rotating a 

ng o r with which it worked? 

 Yes, sir. 

o you know that? 

011}

o, sir. 

 was going to say, more clearly it is a pump type action. 

nion was the scope capable of assisting you in seeing 

om w

e that range, yes, sir. 

 A  No, sir. 

 Q  Why not? 

{2010} 

 A  Because th

ab the grass with the rifle to look down range, I would have be

ex d. 

 Q  Couldn't do that by standing behind the car, c

 A  The car was behind a small rise in the ground. I cou

ra at all from the car, sir. 

 Q  You couldn

th nly the rifle was sticking

wa ming from? 

 A  No, sir. 

 Q  What kind of a rifle were you carrying? 

 A  Had a 3.08. 

 Q  And what kind of a scope did i

 A  It has a te

 Q  Any special characteristics? 

 A  If you are 

pa ular scope is. 

 Q  Was it a variable power scope that permitted you, 

ri r some other device, to vary the powe

 A  I didn't vary the power on it, and I don't believe it does. 

 Q  But it was a 3.08 caliber? 

 A 

 Q  Manufacturer's name, d

{2  

 A  N

 Q  Was it a bolt action? 

 A  No, sir. It is a slide action. 

 Q  Do you want to say something? 

 A  I

 Q  In your opi

fr here you were to the houses? 

 A  If I would have been able to position myself and hold it steady, 

I believe I could se

 Q  And in fact, it was a high-powered scope, was it not, even though 

you don't know the exact magnification? 



 A  That's correct, sir. It is referred to as that. 

:30 in the evening, you put your initials on another 

2 wh

 that correct? 

n. 

 a crime scene examination report, are you 

t? 

our practice to initial 302's after you have read them and 

tisf that as of that time there are no mistakes, errors, 

ersi

I checked it for accuracy concerning the examination and 

w it

el, could I look at 84 to see what exhibit we are 

lkin

 it is (handing). 

ikeff) Now, as you sit there and without the benefit of 

eing

te that report, is that 

rrec

ect, sir. 

 Could you say on what date you reviewed that report before putting 

ur i

y as of what date, could you say what is the {2013} 

rlie

 Q  Now, in addition to the 302 relating to the events from the morning 

until roughly 6:00 or 6

30 ich, I believe, could be referred to as a report of a crime scene 

examination, is

 A  Could I see the report, sir? 

 Q  Yes, I would be happy to show it to you. I would just like to know 

whether of your own memory you could answer that questio

 A  I have initialed a lot of 302's, and the one I believe you are 

referring to I did initial. 

 Q  You are thinking about

no

 A  Yes, sir. 

{2012} 

 Q  Tell me whether it is Defendant's Exhibit 84 for identification 

(handing). 

 A  (Examining) Yes, sir. 

 Q  Did you read that before you initialed it? 

 A  Yes, sir. 

 Q  Is it y

sa ied yourself 

ov ghts, et cetera? 

 A  Yes, sir. 

ho  is set forth there, yes, sir. 

 MR. HULTMAN:  Couns

ta g about? 

 MR. TAIKEFF:  Here

 MR. HULTMAN:  (Examining) Fine. 

 Q  (By Mr. Ta

se  the exhibit which I have taken back from you, can you tell us on what 

day you dictated that report -- withdraw it. 

 I understand you did not personally dicta

co t? 

 A  That's corr

 Q 

yo nitials on it? 

 A  No, sir. 

 Q  Could you sa

ea st date on which you might have seen that report? 



 A  It would have to be sometime after it was dictated and then typed, 

sir. 

 Q  Can you say when it was dictated and typed? 

 A  Not without looking at it, sir. 

 Q  All right. I will show it to you again (handing). 

 Yes, sir. If these are accurate, it says the 28th of 

ne, ibed. 

understand, sir, what it says, and I understand that 

 wh ct; but that wasn't my 

esti

s, based on whatever you deem an 

prop

it had to be prepared sometime after the crime 

ene 

 

ersonal knowledge. I wasn't there when the agent that 

ctat er. 

 Well, in looking at the report, you find, do you not, that the date 

 tra  listed as June 28th, 1975, and the date dictated, June 

th, events, June 26, 1975, isn't that correct? 

014}

 are 

corr

ndant's Exhibit 84? 

done strictly from memory? 

 which you had some involvement in 

ther

 A  (Examining)

Ju 1975, that it was both dictated and transcr

 Q  All right. I 

if at it says is accurate, then it states a fa

qu on. 

 My question is:  Can you tell u

ap riate basis, when that report was prepared or when you first saw it? 

 A  Well, I know that 

sc search itself. 

 Q  All right. I think -- 

 A  (Interrupting) But I have no -- 

 Q  (Continuing) -- it is clear.

 A  I have no p

di ed that report dictated it to a stenograph

 Q 

of nscription is

28 1975; and the date of the 

{2  

 A  Yes, sir. 

 Q  And do you have any basis for believing that those dates

in ect? 

 A  No, sir. 

 Q  Do you know whether anyone made notes of any kind which were used 

in connection with the writing, the preparation of Defe

 A  No, sir. 

 Q  Do you have any knowledge whether it was 

 A  No, sir. 

 Q  Now, you identified certain physical exhibits which were offered 

in evidence yesterday and which contained the little slips of white paper, 

correct? 

 A  Yes, sir. 

 Q  And those were slips of paper

ei  writing or marking in some way, isn't that correct? 

 A  Yes, sir. 



 Q  Generally speaking, those slips of paper indicated what was found, 

roughly where it was found, and then there are initials of various one or 

re p

hat's correct, sir. 

 way of helping you keep track of what you found that 

 or that evening in connection with your crime {2015} scene 

amin

 sir. When we pick up the evidence, we put these pieces of paper 

th o description, so that they can be maintained 

para . 

 it is a practice amongst law enforcement authorities 

 put

erally true? 

ne. I am saying that is one of 

e me

on something, on the back of 

piec ou see your initials, you have some 

lief

ngs with either pen 

 pen

hat's correct. 

rate piece of paper and you keep the shell 

sing

016}

TMAN:  May we approach the bench? 

s were had at the bench:) 

 -- because 

don'

ion may be, so 

thou

mo eople, is that right? 

 A  T

 Q  That was a

afternoon

ex ation, right? 

 A  Yes,

wi ur initials in there and the 

se tely from all other evidence that is described

 Q  As a rule,

to  some mark on a piece of real evidence so that at a later date in court 

a person can identify the object in court as being the same object as was 

originally found, isn't that gen

 A  No, sir. It can be handled either way. 

 Q  I am not saying that's the only o

th thods employed? 

 A  Yes. 

 Q  For instance, you put your initials 

a e of paper, and then later on if y

be  that's the same piece of paper that you saw maybe two years ago? 

 A  Yes, sir, that's one method. 

 Q  You couldn't write, could you, on shell casi

or cil? 

 A  T

 Q  So you wrote on a sepa

ca  and the slip of paper together, and that's essentially much like 

writing right on the object? 

{2  

 A  Correct. 

 MR. HULTMAN:  Counsel, could I interrupt? 

 MR. TAIKEFF:  Yes. 

 MR. HUL

 THE COURT:  You may 

 (Whereupon, the following proceeding

 MR. HULTMAN:  Your Honor, the reason why I have requested

I t want to interrupt counsel's examination with any questions that's 

in any way going to take away from what his cross examinat

I ght we could clear the issue here. 



 MR. TAIKEFF:  Much better during the preliminary phase than at the 

climax. 

 MR. HULTMAN:  That's right. I am trying to abide by the general plan. 

 MR. TAIKEFF:  Thank you. 

 MR. HULTMAN:  It is my understanding, your Honor, that with the 

cept

change from the time an object was found until 

 is evidence. 

t, and there is no challenge of 

at k want to assure you of that. 

017}

g about? 

ery good. I wanted to make sure. 

. TAIKEFF:  I appreciate your concern. 

ry well. 

 and hearing of the jury:) 

ikeff) I think I was at the point where I was reviewing 

me 

 than one set of initials is on the piece of paper, does that 

an t n one person participated in some way in the collection 

d re

Yes, sir. That normally is the case of the agents that initialed 

 pol , as the case may be, when they pick up that piece of 

den

 read the report, the 302 which has been marked 

fend  84 for identification, were you {2018} satisfied that, 

 the

ur colleagues 

ose at the bottom of the report? 

picture of every single search 

at w ? 

ex ion of six specific items that we have agreed that there would be no 

problems, issues concerning 

it introduced in effect, in 

 MR. TAIKEFF:  Mr. Hultman is correc

th ind developing at this point. I 

{2  

 MR. LOWE:  As to the exhibits, is what we are talkin

 MR. HULTMAN:  Yes. We can't talk about -- 

 MR. TAIKEFF:  (Interrupting) Mr. Hultman, I give you my assurance that 

nothing like that is coming. It is something entirely different. 

 MR. HULTMAN:  V

 MR

 THE COURT:  Ve

 (Whereupon, the following proceedings were had in the courtroom in 

the presence

 Q  (By Mr. Ta

so of the field techniques which may have been employed, and my next 

question is this: 

 If more

me hat more tha

an tention of that evidence in the field? 

 A  

or ice officers

evi ce, it means that each was there to observe the location and the fact 

that it was being retained as evidence. 

 Q  Now, when you

De ant's Exhibit

to  extent that you had any knowledge on the subject, it was an accurate 

reflection of the crime scene examination as done by you and yo

wh names appear 

 A  Yes, sir. The particular parts of that crime scene search that I 

was involved in, yes, sir. 

 Q  Right. Exhibit 84 does not present a 

th ent on that day, correct



 A  That's correct, sir. 

 Q  It is just those activities which covered a certain area and were 

participated in by Agents Hughes, Taubert, Wiley, yourself and Price? 

move your pointer, I will 

ve t

ou please say so? 

I was primarily concerned with the crime scene {2019} 

arch

th side of the abandoned car, back up, I would estimate 20 to 

 yar roximately 20 yards out in the other 

rect

ld you say that the distance between that emblem for a junked 

r an er's car is somewhere in the vicinity of 60 feet 

 20 

y that you and your colleagues searched 

ich would be described as follows:  A circle whose center was Coler's 

s 20 yards or whose diameter was 40 yards, is that 

fair e chart? 

sir, that I personally was involved in. 

020}

nts whose names I mentioned assist you in that 

rtic

ubert or 

ley 

 

 A  Yes, sir. 

 Q  Now, could you delineate with the pointer, or if you can do it more 

easily with words, the area that was enclosed -- withdraw it. 

 Can you indicate on Exhibit 71 the area that you searched by showing 

us some shape that approximates the outer boundaries of the area that you 

and your colleagues searched that day? 

 A  Yes, sir. 

 Q  All right. Please understand that as you 

ha o dictate into the record what you are doing. If you disagree with 

my description, would y

 A  Yes, sir. 

se  in the vicinity of Agent Coler's car, and that would take in, I believe 

it was -- this was also an abandoned automobile, so go from that side. 

 Q  North side? 

 A  Nor

30 ds to the east of the car, and app

di ions, and anything from that area in toward Agent Coler's car. 

 Q  Wou

ca d the center of Col

or yards? 

 A  This represents -- I would say approximately. 

 Q  Then would it be fair to sa

an area wh

car and whose radius wa

a  description of what you pointed out on th

 A  That's the area, 

{2  

 Q  Did any of the age

pa ular activity? 

 A  The agents, the pieces of evidence that I found, whose ever initials 

are also there would have assisted me. But there were, the other agents were 

doing some other things. 

 Q  When you say "the other agents," do you mean Hughes or Ta

Wi or Price or are you talking about all the other agents who were around 

the place?

 A  Those particular agents that are on that 302, sir. 



 Q  How many of those, whose names I've read twice, assisted you in 

at c ibed? 

ed, is 

onably accurate? 

r. 

 all the geometry pinned 

wn, 

irection, right? 

021}

t you searched. Approximately what 

me w

 recall what time it got dark that day? 

 

d and secured the residences, then I saw the 

dy o

cene search of Agent Coler's car, 

 in 

th ircle that has been descr

 A  Well, that particular area that I described, we were all within 

that area. 

 Q  Okay. 

 A  At some time. 

 Q  All right. Now, I don't know that you answered by question, whether 

my description was reasonably accurate. That circle that I describ

that reas

 A  As far as I'm concerned in my personal involvement, yes, si

 Q  Okay. And just to make sure that we have

do the emblem on 71 that represents a single junk car sits on the 

circumference of that circle? 

 A  In that direction, yes, sir. 

 Q  Yes. In a roughly north, northwesterly d

{2  

 A  Yes, sir. 

 Q  Okay. Now, that was one area tha

ti as that, sir? 

 A  Would have been some time after 6:00 P.M. that night, sir. 

 Q  By the way, do you

 A  No, sir. It was late sometime. 

 Q  About 9:00 o'clock? 

 A  I'd say it would have to be sometime after 9:00.

 Q  And during the afternoon, let's say from 3:00 until 6:00, what were 

the general weather conditions? 

 A  It was a clear, absolutely clear. If I recall the day it was no 

clouds and it was about 90 degrees? 

 Q  Light was good? 

 A  Excellent. 

 Q  What other areas did you search? 

 We'll do it the same way you did it before. You can use the pointer 

and I'll try to describe it for the record. 

 Q  Well, on that particular day, sir, after just surveying the top 

of the plateau after we arrive

bo f Joseph Stuntz. That's when I left that area and walked back down 

and I was only concerned with the crime s

or that general area. 

 Q  Now, you made a search, or more than one search at a later time; 



is that right? 

{2022} 

 A  Yes, sir. 

 Q  And you wrote a separate report, a 302 concerning that, am I correct? 

 A  Yes, sir. 

 Q  And that's the one page document previously referred to as 

Defendant's Exhibit 125 for identification, is that not correct, sir? 

 A  Yes, sir. 

 Q  Now, with respect to the search which is reflected in 125 for 

enti

y I had walked across this 

eld,

  That's correct, sir. 

ked in a -- 

assy area. 

se abandoned cars sit and I noticed shell casings in 

e gr

023}

enter, do you know if anybody made a search of that area? And just 

 mak y hand 

hart, but I'm not going to cover the area that's wooded to show you 

at a

ke the one around Coler's car, but with the middle 

nk c

 

id fication, please tell us in the manner we used before what the total 

area was that you searched. 

 A  I could show you. On that particular da

fi  and when I got in this general -- 

 Q  Let me just describe which field you are talking about. It's the 

field that separates Coler's car from the residences? 

 A

 Q  Okay. You wal

 A  This was on June 28th. 

 Q  Yes. Southerly direction roughly? 

 A  Yes, sir. We came from over in here (indicating) just walking through 

this entire gr

 Q  All right. 

 A  And when I got over in this area (indicating) I just happened to 

be closer to where the

th ass. 
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 Q  All right. Do you know in connection with your official function 

whether anybody else searched the area around the junk cars, let's say within 

a circle that had a ten or fifteen or twenty yard radius with the junk cars 

at the c

to e sure that there's no misunderstanding, I'm going to move m

on the c

wh rea I'm talking about (indicating). 

 The circle somewhat li

ju ar at the center of the circle. 

 MR. HULTMAN:  Might I ask just one question for purpose of, by voir 

dire for purpose of an objection, Your Honor?

 MR. TAIKEFF:  No objection, Your Honor. 

 THE COURT:  You may. 



 MR. HULTMAN:  I just ask you one question, Agent Waring. Was anybody 

se w to, or at any 

me d

s Agent James Morton. 

 Mr. Taikeff) Now, did you search together that area around the 

f 

re s

oment. May I confer, Your Honor? 

 (By Mr. Taikeff) How much time did you and Agent Morton spend on 

ne 2  around that area of the junk cars? 

 a bag. 

iate 

cati a few 

et o

 

 wrote a 302 covering the same subject 

tter

 Agent Morton initialed that {2025} 

so. 

correct. My question is:  do you know whether he 

ote 

ument. 

el ith you during the time that counsel has been referring 

ti uring this period of time including down at the junk car area? 

 THE WITNESS:  Yes, sir. There wa

 MR. HULTMAN:  I have no further questions. 

 Q  (By

junk cars? 

 A  Yes, sir. 

 Q  How far out from the junk cars did you go in making the {2024} search 

of that area? In other words, I'm trying to get an idea of how big a circle 

you took a close look at. 

 A  Well, generally as I walked along that day Agent Morton and mysel

we ome yards apart, a few yards apart, and as we walked along we just 

happened to notice those particular shell casings. 

 MR. TAIKEFF:  Excuse me one m

 THE COURT:  You may. 

 (Defense counsel conferring.) 

 Q 

Ju 8th searching

 A  It wasn't long, sir. As soon as we picked those up we marked them 

and just maintained them in

 Q  Did there come a time while you were on the scene at that immed

lo on that the two of you had any occasion to separate more than 

fe r a few yards. 

 A  No, sir. 

 Q  I'm talking about one of you going away someplace?

 A  No, sir. 

 Q  Do you know whether Agent Morton

ma  as your one page 302 which has been marked Defendant's Exhibit 125? 

 A  If I can see that, I believe

al

 Q  In fact you are 

wr a separate document? 

 A  No, sir. He wouldn't because once we record it, be I dictate or 

be he dictate it, that's it. Essentially just the one doc

 Q  You are the one who dictated this; is that correct? 

 A  Yes, sir. 

 Q  And then both of you initialed because it reflected joint activities 

of the two of you? 



 A  Yes, sir. 

 Q  And then there would be no need for him to write the exact same 

thing on a separate piece of paper, is that what I understand? 

 That's correct, sir. 

to say that you were thorough in your efforts to find 

ythi

s, sir. At that particular time it was the only thing I observed 

 the at area. 

le 

 rif ts were found within that circle twenty yards in radius? 

sings from our weapons. 

rom a handgun. 

ber of the bullet that goes through the barrel is the 

me c

y the same caliber? 

 Yes, sir. 

ct, sir. 

ed at was a, what they call 

 A 

 Q  Is it fair 

an ng that might in some way relate to the events of June 26th? 

 A  Ye

on  ground in th

 Q  Now, going back to the circle surrounding Coler's car. Can you tell 

us how many empty casings from either the shotgun, pistol, pistols, rif

or les of the agen

 A  No, sir, I can't tell you. 

 Q  Is that because you have no knowledge whatsoever or that you {2026} 

didn't count it? 

 A  I've got knowledge of the three that I saw, I believe it was yesterday. 

That I picked up, that could have been shell ca

 Q  And do you recall what the caliber was of those particular shell 

casings? 

 A  One was a 38 caliber f

 Q  38 Special? 

 A  Yes, sir. 

 Q  Let's stop for a moment. 

  A  .357 magnum is a handgun; is that correct? 

 A  Yes, sir. 

 Q  And the cali

sa aliber as a .38 Special? 

 A  Well, it's .357. They call it .357 ammunition, sir. 

 Q  But it's reall

 A 

 Q  In fact it would be fair to say that a .357 is a stepped up or souped 

up .38 Special? 

 A  It's a heavier weapon, yes, sir. 

 Q  You can fire .38 Special bullets from a .357 magnum, can't you? 

 A  Yes, sir. 

 Q  But not the other way around unless you want to blow your hand off? 

{2027} 

 A  That's corre

 Q  Now, you found how many .357 casings? 

 A  I believe that particular shell I look



a plus "P". 

 Q  I stand corrected, it was a .38 Special. 

.38 

day. 

s, sir. 

  You may. 

Could I have a moment to confer with Mr. Hultman, Your 

nor?

rred.) 

ou call pump action guns? 

ber, cocks the 

n, y

r weapon, yes, sir. 

ou do it a second time as you bring the slide back a 

sing of the slide 

e ne cartridge is picked up off the magazine and put into the 

ring

sir. 

  Yes, sir. 

 MR. HULTMAN:  I did the same thing yester

 MR. TAIKEFF:  Okay. 

 Q  (By Mr. Taikeff) How many of those casings did you find? 

 A  I found the one I marked for evidence. 

 Q  Just one? 

 A  Ye

 Q  Any of your colleagues find any others? 

 A  I don't know, sir. 

 MR. TAIKEFF:  May I have a moment, Your Honor, please? 

 THE COURT:

 MR. TAIKEFF:  

Ho  

 THE COURT:  You may. 

 (Mr. Taikeff and Mr. Hultman confe

 Q  (By Mr. Taikeff) Now, sir, I have in my hands Government Exhibit 

30-AA and 36-A already in evidence. They are, are they not, in their general 

style and design similar looking weapons; is that correct? 

 A  Yes, sir. 

 Q  And they are what y

{2028} 

 A  Yes, sir. 

 Q  When you pump the handle backwards it loads the cham

gu ou push the slide forward, pull the trigger, it fires. So far am I 

correct? 

 A  But when you bring it back it ejects the shell there -- 

 Q  I'm talking about the first shot. 

 A  It reloads and cocks you

 Q  Then when y

ca  drops out or flies out and then on the forward stroke 

th xt bullet or 

fi  chamber, the gun is cocked again. If you pull the trigger again it 

will shoot again? 

 A  Yes, 

 Q  Both of these work essentially according to that general description? 

 A

 Q  The one in my right hand, which is 36-A, is a shotgun? 

 A  Yes, sir. 



Q  one in my left hand, which is 30-AA, is a rifle? 

 A  Yes, sir. 

 The

r colleagues 

nd w rcle surrounding Coler's car? 

t that 302 related to the crime scene search 

 det  had been found. 

 at 12:30, 

d th that subject later? 

 Mr. Taikeff) Now, I notice in the answers which you have given 

 the mphasis what you found. I don't quarrel 

th y

it is your belief or understanding based on your 

fici

HULTMAN:  Could I again, Your Honor, just voir dire one or two 

esti

F:  No objection. 

ection. 

030}

unsel has asked you a number of questions about a search 

thin s the general vicinity as Coler's car. 

 you reca

Yes, sir. 

Hughes, Wiley, a Price, Taubert, maybe 

e qu agents that 

re t arch in your presence; is that 

rrec

 was this search at that time done in more or less 

 Q  Okay. How many discharged shotgun casings did you and you

fi ithin that ci

 A  I personally found the one that I initialed and if there {2029} 

are any others I'd have to look a

to ermine if any

 Q  All right. To save time would you be willing to look at this report 

during the lunch and recess if you're still under cross-examination

an en report back to us on 

 A  Yes, sir. 

 Q  Okay. 

 MR. HULTMAN:  I have no objection, Counsel, if you know and it is in 

the report that you so indicate. 

 MR. TAIKEFF:  I'm afraid that I would not take the responsibility for 

the many details which are in there. I don't want to make my assertion. I'll 

let the witness testify as to what he knows. 

 Q  (By

in  last three to five minutes you e

wi our statement that that's what you found. What I want to know is are 

you saying by that that 

of al knowledge in your official capacity that other people in your group 

found other objects of a similar kind? 

 MR. 

qu ons? 

 MR. TAIKEF

 MR. HULTMAN:  In order for a possible obj

{2  

 Agent Waring, co

wi  a given area here to which i

Do ll those questions? 

 THE WITNESS:  

 MR. HULTMAN:  Now, you also indicated in response to questions there 

were certain people, I believe Agent 

th estion wasn't asked, but referred to on the 302, other 

we here at the same time conducting the se

co t? 

 THE WITNESS:  That's correct, sir. 

 MR. HULTMAN:  Now,



to er in that narrow, very limited areageth ? 

And were you aware of the things that were found at that 

me b

rring? 

E WITNESS:  Yes, sir. There were things found that I did not 

cess s right there when they were located. 

gents while I was standing 

ere 

idence. 

to {2031} conclude that 

l of  were in the presence 

 eac

se items are, or you were 

 tha 't know whether you are now by memory. 

I was aware -- I took a look at the items as they were 

aced

 further questions. 

t me see if I can hasten this process by making 

ear 

tion as predicated on the following position which I think is 

e Go  would like to be corrected if I'm wrong, that 

twee signated a .357 magnum, 

e pu

to take it a step further. Those handguns which are in 

iden  magnums, they're 

vidence yet I'm informed by the Clerk, they’ve been identified, are 

pabl 57 magnum cartridge, or a .38 Special cartridge, {2032} 

rrec

lve gauge shotgun fires twelve 

uge is a .308 fires that 

libe

 THE WITNESS:  Yes, sir. 

 MR. HULTMAN:  

ti y any of these agents in and about that limited area to which counsel 

is refe

 TH

ne arily indicate that I wa

 I placed my initials on items with other a

th observing them from where they were picked up, and then placed in a 

separate container for ev

 MR. HULTMAN:  All right. So is it fair for me 

al  the items that were found by that group at that time

of h other? 

 THE WITNESS:  That's correct, sir. 

 MR. HULTMAN:  And you were aware of what tho

at t time? I don

 THE WITNESS:  

pl  and put into evidence. 

 MR. HULTMAN:  I have no

 Go ahead. 

 Q  (By Mr. Taikeff) Le

cl to you what it is that I'm after. 

 My ques

th vernment's position, I

be n the two agents they had two handguns, each de

on mp shotgun, one pump rifle and except for a piece of evidence that 

may have been in the glove compartment of one car no other weapon. Now, that's 

the foundation of the position that I'm in in questioning you. 

 Now, I'd like 

ev ce in this case, and which are designated as .357

not in e

ca e of firing a .3

co t? 

 A  Yes, sir. 

{2033} 

 A  Yes. 

 Q  And, of course, the shotgun, the twe

ga shotgun shells and the other rifle which I think 

ca r. What I'm interested in knowing, based on your activities with your 



fellow agents when you searched the immediate vicinity of Coler's car is 

how many .38 specials, how many .357 nagums, how many twelve gauge shotgun 

shells and how many .308 shells did you find within that circle with Coler's 

car at the center and a diameter of 120 feet? 

Counsel, I have no objection at all, and I think to get 

 an

his recollection and give you the response you're seeking. 

I have no objections doing that at all. 

o, I can 

ad i  -- 

nfidence in what 

 say

tion to, but 

ll j

034}

 

speaking now of both in and out of the car, I assume? 

found outside of the car. 

ocument through in the list of items 

und,

uld ask Mr. 

ltma

IKEFF:  I summarized it as one .308, two .38 calibers and one 

elve ended. 

t the {2035} 302 

, I have no argument, but I'm not certifying it's the case. 

 MR. HULTMAN:  

the swer you're trying to get, if you showed him the exhibit now. If he 

could refresh 

 MR. TAIKEFF:  

 A  At this time, this took place in June, 1975. I'll have t

re t to you from

 Q  (By Mr. Taikeff) I have no objection if you have co

it s there. 

 A  Number one indicates expended, one expended shotgun shell found 

near the right tire. Number two has some other items in addi

I' ust list the shells. One expended .308 round, one live .308 round. 

 Q  I'm only talking about evidence of things being shot. 

 A  Okay, sir. 

{2  

 Q  If I didn't make that clear to you I apologize. 

 A  Number three indicates there was one expended round of .38 caliber.

 Q  And you're 

 A  These were 

 Q  Okay. 

 A  Without reading the entire d

fo  those would be the items that were expended shells. 

 MR. TAIKEFF:  Your Honor, to make sure I might not be taking unfair 

advantage of this witness' failure to locate something, I wo

Hu n to state whether that is in fact a complete and accurate list of 

either what's in the report or any information he has. I want to make sure 

there is no misunderstanding about that. 

 MR. HULTMAN:  Well, as I understand, you're talking about, one, he 

responded to you a search outside the car, not inside the car? 

 MR. TAIKEFF:  That is correct. 

 MR. HULTMAN:  And I would refresh my own self here just to make sure. 

 MR. TA

tw  gauge shotgun shell all exp

 MR. HULTMAN:  If Counsel indicates that is wha

indicates

 MR. TAIKEFF:  I understand that. I'm only trying to make sure because 



the witness said he thinks that's the complete list that I don't take 

advantage of an oversight on his part that Mr. Hultman might be aware of. 

d li m taking advantage of that. 

otgun shell he's referred to, one expended 

08 r expended round, apparently .308 

d th

sir, do you know of anything picked up that 

y th

son for conducting the search is to obtain everything 

at w

ears you have had experience with rifles, long guns, 

otgu

 

I' ke to be corrected if I'

 MR. HULTMAN:  Indicates one expended, apparently .38 caliber round. 

 MR. TAIKEFF:  I see. So instead of four there might have been only 

three but surely not more than four, am I safe in understanding the testimony 

that way? 

 MR. HULTMAN:  One expended sh

.3 ound, one expended, one round, one 

an at's all I -- 

 MR. TAIKEFF:  Thank you. 

 Q  (By Mr. Taikeff) Now, 

da at was carried away by the agents and not reflected in this report 

in the way of expended .38 caliber, .357 caliber, twelve gauge or .308? 

 A  No, sir. The rea

th ould be considered evidence and all expended rounds in addition to 

live rounds would be considered evidence when we picked them up. 

 Q  Now you've fired a .308, haven't you? 

{2036} 

 A  Yes, sir. 

 Q  You fired a pump action shotgun, haven't you? 

 A  Yes, sir. 

 Q  Pump action rifle? 

 A  Yes, sir. 

 Q  How many years ago did you first encounter the use of rifles or 

shotguns? 

 A  When I was in the U.S. Army, sir. 

 Q  About how many years ago? 

 A  1967. 

 Q  So for ten y

sh ns of different kinds, is that correct? 

 A  Had some experience; yes, sir. 

 Q  I'm not trying to qualify you as an expert, just ten years of 

experience both as a military person and a law enforcement person, isn't 

that correct? 

 A  Yes, sir. 

 Q  And you fired guns from time to time on the practice range, don't 

you? 

 A  Yes, sir.



 Q  And also handguns would be included in that, wouldn't it? 

 A  Yes, sir. 

 Q  Now is it possible by any technique or method that you might know 

to take a twelve gauge shotgun, pump it so that it's {2037} loaded and cocked, 

fire it and pull back the slide so hard that the casing goes out more than 

 fee

 No shotgun that I've ever seen, sir. 

ble to use a pump action .308 rifle in such a way that 

u us

you fire a handgun which is not a semi-automatic pistol, what 

 com

nd as a general rule, I'm not asking you whether it's true for 

ery er break the 

n op

 which sits underneath the barrel and parallel to it 

sed on your experience of ten years with handguns, is 

lly possible to fire a .357 magnum or any other handgun and then 

eak  such force that 

e em

o, sir. 

No, sir. 

 time prior to your search 

ossible for it to have rained so hard that any casings 

 the

60 t away? 

 A 

 Q  Is it possi

yo e the slide to cock it and load it, you fire it, you then pull the 

slide back again in such a vigorous way that the bullet, the cartridge flies 

out more than 60 feet away? 

 A  No, sir. 

 Q  Now when you fire a handgun that is not a semi-automatic pistol, 

I'm talking about a revolver, okay? 

 I should have worn my six gun. They're not here. 

 When 

is monly referred to as a revolver, as you fire it, what happens to the 

empty casing? 

 A  They stay in the cylinder, sir. 

 Q  A

ev revolver ever manufactured, as a general rule you eith

gu en or break out the cylinder to expose the fired cartridges? 

 A  That's correct. 

 Q  And then there is, depending on the particular design of that handgun, 

either an ejector rod

or is part of the axis or the axle of the cylinder that you can push and 

eject either one at a {2038} time, depending on the design, or all at one 

time, the casings which are in the cylinder, is that right? 

 A  That's correct. 

 Q  Now, sir, ba

it physica

br out the cylinder and push the ejector mechanism with

th pty casings fly out of the cylinder and go more than 60 feet away? 

 A  N

 Q  Did it rain anytime that afternoon? 

 A  

 Q  Is it therefore fair to say that at no

on June 26th was it p

on  ground would have dissolved? 



 A  It didn't rain that day, sir. 

 Q  No, sir, let's direct your attention to the other area that you 

searched on another occasion up here (indicating). On June 26th did you walk 

through or come close to that area? 

 A  I was close to that area, sir. 

 Q  Did you ever examine that area in any way, cursory or otherwise, 

 Jun

 at any time, did you? 

  Now you came back to that particular location on June 28, {2039} 

rrec

 I believe it's a 30 caliber bullet. 

ill the government stipulate that rifle fires 30-06? 

ct to his testimony, would the government 

ipul

ent stipulate. 

Q  (By Mr. Taikeff) When you went back on June 28, you searched the 

ound

 Yes, sir. 

nd ten 30-06 casings, is that right? 

on e 26th? 

 A  Just looking it over from the position of the trees. 

 Q  You didn't look on the ground

 A  No, sir. 

 Q

co t? 

 A  Yes, sir. 

 Q  Were you in the Army? 

 A  Yes, sir. 

 Q  Did you ever see a weapon like Government Exhibit 29A? 

 A  Looks like an M1. 

 Q  It's an M1 Gerand rifle, right? 

 A  I know it as an M1; yes, sir. 

 Q  What caliber does it fire? 

 A 

 Q  Is it a fact that it fires 30-06? 

 A  Could, sir. 

 MR. TAIKEFF:  W

 MR. HULTMAN:  I think there will be testimony by such a person who 

would respond, whatever the answer would be. I'm in no position to respond, 

Counsel. 

 MR. TAIKEFF:  Well, subje

st ate that that -- 

 MR. HULTMAN:  I can't, Counsel. 

 MR. TAIKEFF:  That M1 rifle fires 30-06? I'm only asking will the 

governm

 MR. HULTMAN:  I'm not objecting. There will be a witness that can answer 

specifically that question. I'm not going to stipulate something I myself 

sitting here not being {2040} expert doesn't know. That's all. 

 

gr  around those junked cars, right? 

 A 

 Q  And you fou



 A  Yes, sir. 

 Q  And they were the ones offered in evidence yesterday except that 

e of

r. 

d have to refer to the 302, if I have a distance in there. At 

is t omobile I pointed to yesterday. 

e line in the southeast. 

ly direction? 

on were standing behind that last 

r, a

he chart, then you are talking about a place which is somewhat 

 the t? 

 top, 

es i

 that particular gun, isn't 

at c

u would expect to find 30-06 

unds re you found them, isn't that correct? 

n. 

d the .223 casings 

 tha

 sir. I must have misspoken. 

ntil 1:30. 

on  them was missing? 

 A  Correct, si

 Q  Now can you pinpoint for us where you found those 30-06 casings? 

 A  I'

th ime I just don't. To the rear of the aut

 IT would be the last car in th

 Q  Southeaster

 A  Southeast. Right off the, I call it the left rear as you stand facing 

the rear of the car parked (indicating). 

 Q  Let me put it this way:  if a pers

ca nd generally speaking I'm pointing in a southeasterly direction, and 

he were generally speaking facing the direction where Coler's car is 

designated on t

to  right of tha

 A  Yes. 

{2041} 

 Q  Okay. 

 Now that M1 rifle, it loads its ammunition in a clip through the

do t not? 

 A  Yes, sir. 

 Q  And when it fires the ejected cartridges come out to the right, 

do they not? 

 A  That's correct. 

 Q  They don't make a left-handed model for

th orrect? 

 A  I don't recall any. Haven't seen any; no, sir. 

 Q  And so if someone were standing behind that car, that last car, 

shooting in the direction of Coler's car, yo

ro  roughly whe

 MR. HULTMAN:  I object. 

 MR. TAIKEFF:  I'll withdraw the questio

 Q  (By Mr. Taikeff) Now, sir, tell us where you foun

at t location. 

 A  I didn't find .223 casings, sir. 

 Q  I'm sorry,

 THE COURT:  The Court is in recess u

 (Recess taken.) 



{2042} 

 AFTERNOON SESSION 

 (Whereupon, at the hour of 1:30 o'clock, p.m., the trial of the within 

use 

TMAN:  Yes, sir. 

 may be brought in. 

IKEFF:  Thank you, your Honor. 

GERARD P. WARING, 

ving  stand and testified further 

 fol

 the luncheon recess was 

noun  surrounding a search of the area 

rrou

u the following question {2043} 

d th

heon recess? 

 do you not? 

gun which ejects its spent casings out the 

ght- n't that correct? 

h I am resting Government Exhibit 34-AA is the 

ip, 

ca was resumed pursuant to the noon recess heretofore taken; and the 

following further proceedings were had, the Defendant being present in 

person:) 

 THE COURT:  Is counsel ready for the jury? 

 MR. TAIKEFF:  Yes, your Honor. 

 MR. HUL

 THE COURT:  The jury

 (Whereupon, at 1:32 o'clock, p.m., the jury returned to the courtroom; 

and the following further proceedings were had in the presence and hearing 

of the jury:) 

 THE COURT:  You may proceed. 

 MR. TA

 

ha  been previously duly sworn, resumed the

as lows: 

 CROSS EXAMINATION (Cont'd.) 

By MR. TAIKEFF: 

 Q  Mr. Waring, do you recall that just before

an ced, we were looking at the facts

su nding the junked cars? 

 A  Yes, sir. 

 Q  And do you recall that I put to yo

an at you gave the following answer: 

 Question:  Now, sir, tell us where you found the 2.23 casings, at that 

location? 

 Answer:  I didn't find 2.23 casings, sir. 

 Do you recall that question and answer just before the lunc

 A  Yes, sir. 

 Q  I am bringing before you Government's Exhibit 34-AA. Do you recognize 

that as an AR-15,

 A  Yes, sir. 

 Q  And that is the kind of 

ri hand side, is

 A  Yes, sir. 

 Q  The pedestal on whic

cl is it not? 



 A  This is the magazine (indicating), I believe they refer to it. 

there on a platform which is motivated 

ch one, the platform goes down and that spring provides 

essu

A  Yes, sir. 

hen it is pushing itself forward, catches the next bullet 

 top

re (indicating), is there not? 

and side, and it is out of that trapdoor that the 

sing

-16 and this is that the M-16 

 cap g in a fully automatic mode? 

 that with a 10 shot clip and you pull the trigger, and 

u ho

after the other, correct? 

? 

ave a distinctive shape so that if you 

w it

 Not necessarily at this 

me i

 Q  O.k., and the bullets sit in 

by a spring, is that right? 

 A  Yes, sir. 

 Q  As you load ea

pr re, correct? 

 

 Q  And that pressure is needed because as each bullet is fired and 

then ejected, the next bullet has to be raised up {2044} to an appropriate 

level so the bolt, w

on  and puts it into the place from which it is fired, is that correct? 

 A  Yes, sir. 

 Q  And there is a little trapdoor he

 A  Yes, sir. 

 Q  On the right-h

ca s come, one at a time, as you fire each round, correct? 

 A  Yes, sir. 

 Q  Have you ever fired any weapon like this? 

 A  Not that -- a M-16, sir. 

 Q  Basically the difference between the M

is able of firin

 A  Yes. 

 Q  If you load

yo ld it in for a fraction of a second, you will hold it until all 10 

shots have come out, one right 

 A  Yes. 

 Q  When you fired the M-16, do you know what caliber ammunition it 

was firing

 A  I fired the M-16 in the Service, sir. 

 Q  What caliber ammunition? 

{2045} 

 A  2.23. 

 Q  And does the 2.23 casing h

sa  you would know it? 

 A  It had a marking on it, I would know it.

ti f I looked at it without seeing the marking on it, I wouldn't know. 

 Q  But the marking would tell you the caliber? 

 A  Yes, sir. 

 Q  And it doesn't specifically say whether it should be used in an 



AR-15 or a M-16, is that correct? 

 A  No, sir, it describes the type of ammunition. 

 O.k., and 2.23 is a specific designation for a certain cartridge, 

 as you know, that number in that form is used only to 

fine lar kind of cartridge? 

have you ever known an AR-15 or an M-16 to eject its empty 

sing gun? 

wn experience, what would you say the average distance 

? 

ury can see the 

apon  jury before. 

y as the AR-15, isn't that 

rrec

this one fired. 

at it, and based on your own 

peri peaking, it functions in 

e sa

magazine fed. Yes, it would be similar. 

 It ejects out of a port on the right-hand side, is that correct? 

A  That's correct. 

ay it should work, yes, sir. 

is particular weapon is 

pabl e empty casings would be ejected more 

an 6 he shooter? 

r attention to the assault on the green 

use.  at approximately {2047} 5:50 p.m., is 

at c

 Q 

is that correct? 

 A  That's correct, sir. 

 Q  And as far

de  that particu

 A  Yes, sir. 

 Q  Now, 

ca s 60 feet from the 

 A  No, sir. 

 Q  Based on your o

is

 A  I would say not more than just a couple of feet. 

 Q  Now, sir, I am placing before you the Commando Mark III, Government 

Exhibit 37-A. I am going to stand over here so the {2046} j

we . I may have blocked the

 Now, basically this weapon works the same wa

co t? 

 A  I have never seen 

 Q  Well, why don't you take a look 

ex ences, tell us whether or not, generally s

th me way? 

 A  I would say it is 

 Q 

 

 Q  And the bullets come up one at a time in the magazine, and as they 

are fired, the slide comes back, the empty casing goes out, the slide goes 

forward, the next bullet goes into the chamber, is that right? 

 A  That's the w

 Q  Do you have any reason to believe that th

ca e of firing in such a way that th

th 0 feet to the right of t

 A  No, sir. 

 Q  Did you find any .45 casings in the vicinity of the junked cars? 

 A  No, sir. 

 Q  Now, I would like to draw you

ho  That specific event occurred

th orrect? 



 A  Yes, sir. 

 Q  And your focus of attention on the green house -- I am not suggesting 

it was absolutely uninterrupted -- but the general focus of attention on 

n I first got into the area at Z-1, which was approximately 

00 p

purposes there was an uninterrupted -- 

don' ry minute -- but generally speaking, an uninterrupted 

riod

ur and a half before 5:50? 

uding the green house, from the time that I mentioned earlier 

roug

s an hour and a half before 5:50 p.m., were you under the impression 

at y enforcement people you were working with were receiving 

re f

 last fire that my group {2048} 

ceiv st firing that I heard, was sometime after 2:30 p.m., 

30 t

may. 

 

ceiv

rral area, Z-3, out into the open 

ea, g I could tell, that there were rounds coming in my 

rect

se. 

t not a fact that in your 302 of that date you wrote: 

hort

 fire, believed to be coming from the direction 

 the  

the green house began at what time prior to 5:50? 

 A  Well, whe

2: .m., to 2:15 p.m. -- 

 Q  (Interrupting) I am talking about a period beginning sometime earlier 

than 5:50, where for all practical 

I t mean it eve

pe  where your principal focus of attention was the green house, was that 

a half hour before 5:50, an hour before, or an ho

 A  Generally we were focusing -- or I was focusing my attention on 

the plateau, incl

th h the rest of the afternoon, sir. 

 Q  O.k. Now, in the latter part of the day, let's say within an hour 

or perhap

th ou or the law 

fi rom the vicinity of the green house? 

 A  Well, as I stated earlier, the

re ed, really the la

2: o 2:45 p.m. 

 Q  Not later in the day? 

 A  No, sir. 

 MR. TAIKEFF:  If I may have another moment, your Honor, please? 

 THE COURT:  You 

 Q  (By Mr. Taikeff) Is it possible, sir, that you are mistaken about

re ing fire from the green house at or about the time of the assault? 

 A  When I began to move from the co

ar the only thin

di ion; and as I said, I believed at that time they were coming from the 

plateau area of the green hou

 Q  Well, is i

 S ly after the assault teams began the assault, they moved into a position 

which would not allow me to fire from my position; and I immediately left 

and proceeded toward the green house, across an open field. Approximately 

half way across the open field, the Sheriff's Deputy, myself and other members 

of the assault team came under

of  green house?

 A  Yes, sir. 



 Q  Now, can you identify in any way, by name, height, {2049} general 

scri

 I stated earlier, when I went across and I started to 

ar t ound and was going for 

ver.  see anyone. 

r location, Coler's 

d Highway 35, keeping an eye on what was happening east 

 the

roup have radio equipment? 

it on the FBI frequency? 

ever advised that there came over that 

y report that when you were assaulting the green house from which 

s coming, people were seen running from the green house, 

 that, no. 

  Well, we secured the residences located on that plateau, yes, sir. 

me? 

rrest anyone. 

e body of Joseph 

ntz

re a substantial possibility that the firing 

at y bout the time of the assault was coming from 

 ent

ed it was coming from there. 

u got there, you found nobody there? 

 other law enforcement people enter those 

side

de ption, kind of clothing or otherwise, the person or persons who may 

have been firing at you from the green house at that time? 

 A  No, sir. As

he he rounds go over my head, I got down on the gr

co  I didn't look, and I didn't

 Q  Now, at or about that time, isn't it true that a certain number 

of law enforcement people were at a point west of the ca

car, on a road calle

of m and checking out the whole scene to the extent that they could see 

it, weren't they there at 5:50 p.m.? 

 A  I don't know, sir. 

 Q  Did your g

 A  We had one radio, sir. 

 Q  Was 

 A  Yes, sir. 

 Q  Did you hear or were you 

radio an

you thought firing wa

or a person was seen running from the green house? 

 A  I was never advised of

 Q  Now then, you secured the green house, is that correct? 

{2050} 

 A

 Q  And how many people did you arrest at that ti

 A  We didn't a

 Q  Well, how many people other than law enforcement officers did you 

find there at that time? 

 A  We didn't find anyone there with the exception of th

Stu . 

 Q  Well then, isn't the

th ou were receiving at or a

an irely different locale? 

 A  I believe all I stated was that I believ

 Q  But when yo

 A  That's correct, sir. 

 Q  Did any of the agents or

re nces? 

 A  Yes, sir. I saw some people go in and out of the residences, yes, 



sir. 

 Q  You saw them both go in and go out. Were you in the area while they 

re i

that time? 

051}

ir. 

ether 

e so

 didn't examine the buildings, sir. 

eans something special, doesn't it? My question 

:  D

 I don't believe he was, sir. I think I stated earlier the only BIA 

fice

ow, sir. 

  I don't know, sir. 

Bolts? 

 in order to limit the scope of what you have to 

y at ant you to take into consideration from 5:50 p.m., on 

e 26

iscussions with your colleagues, 

e na

we nside? 

 A  Yes, sir. 

 Q  Did you hear any shooting? 

 A  Not at that time, no, sir. 

 Q  After 

{2  

 A  Not after that time, no, sir. 

 Q  Only before that time? 

 A  Yes, s

 Q  Did you notice any time that day or on any later occasion wh

th uthern end of any of those houses or outbuildings had bullet holes? 

 A  I

 Q  Well, "examine" m

is id you see any bullet holes? 

 A  I didn't see any, no, sir. 

 Q  Was BIA Officer Ecoffey in your group that afternoon? 

 A 

Of r I am sure was there was Delbert Eastman. 

 Q  How about Billy Allen? 

 A  I don't know, sir. 

 Q  Joe Jacobs? 

 A  I don't kn

 Q  Phil Clifford? 

 A

 Q  Frank Two 

 A  I don't know, sir. 

 Q  Now, I would like to return your attention to the period immediately 

following June 26th; and

pa tention to, I w

th th, until you went {2052} to sleep on the night of the 30th. During 

that period you had occasion to speak with your colleagues and fellow agents 

about the developing investigation, isn't that right? 

 A  Yes, sir. 

 Q  And in the course of that, or those d

th me, Leonard Peltier, came up, did it not? 

 A  I don't recall his name coming up at that time, no, sir. 

 Q  Now, putting aside your group meetings, if I may refer to them that 



way, did you in private conversation with one, or just a relatively small 

number of agents, discuss the possible involvement in the events of June 

26 of Leonard Peltier? 

{2  

 A  I didn't specifically have any talks with or conferences with anyone 

concerning Leonard Peltier. 

053}

g else in your 

nd? 

bout what you heard about conversations when you 

eak. d? Hear any of your fellow agents who were 

rkin se talking about the possible involvement of Leonard 

ltie

 don't believe that Leonard Peltier's name had 

me u

es, sir. 

e was in the Oglala area. 

ntext with 

spec ts of June 26th, 1975? 

n in the area. And so therefore we wanted to continue efforts to locate 

mmy 

28th, the 29th 

 Q  I'm sorry for interrupting you. 

 I'm not quite sure what you mean when you say "I didn't specifically 

have any conversations." Is that your way of saying I definitely had no 

conversations period, end of subject, or is there somethin

mi

 A  I didn't have any conversations at all about him. 

 Q  Okay. Now, how a

sp  How about when you overhear

wo g on this ca

Pe r? 

 A  In that time frame I

co p at that point. 

 Q  Did the name James or Jimmy Eagle come up? 

 A  Y

 Q  Was it in the context that the deceased agents were trying to 

effectuate an arrest warrant on Eagle? 

 A  That's correct, sir. We felt that as I stated previously myself, 

Ron Williams and Jack Coler that Jimmy Eagl

 Q  And with respect to that four day period was the possibility discussed 

that an ambush had been laid by Jimmy Eagle and others for the agents? 

 A  No, sir. 

{2054} 

 Q  Now, other than the fact that the deceased agents and possibly other 

agents had been attempting to effectuate an arrest warrant on Jimmy Eagle, 

do you have any recollection of his name coming up in any other co

re t to the even

 A  Yes, sir. After the shooting there was talk that since we had 

originally gone out that day, or Jack and Ron and I had intended to join 

them to locate Jimmy Eagle, that the possibility existed that Jimmy Eagle 

had bee

Ji Eagle. 

 Q  And is it fair to say that this state of mind or collective state 

of mind which you've just described existed on the 27th, the 



an e 30th without major alteration? 

 MR. HULTMAN:  Well, Your Honor, I haven't entered any objection, but 

I now do. I don't want the collective state of mind of anybody or any group 

or any time. I object to the indefiniteness and it's been asked and answered, 

and I believe any questions are, one, repetitive and, two, ar

d th

e not relevant. 

draw the question as asked. 

as belief that it might be 

rthw o see what involvement he may have had with 

ose 

ain reason for pursuing him was there was still -- 

055}

 was being sought perhaps in 

diti e might 

ething to do with those events of June 26th? Yes or no. 

Q  Now, do you know anything that occurred during the period 5:50 P.M., 

ne 2 75 that changed 

ur m her expanded or contracted your thinking 

 tha

t read back to me? 

  Question may be read back. 

ur mind about that possibility, 

ther

 I'd say no, it wasn't. 

t Exhibit 55 and 

ve t 3 and 34. They're both in evidence. I'd just 

ke t

ing jury Exhibits 33 and 34.) 

graphs. 

sides. 

right? 

 MR. TAIKEFF:  I'll with

 Q  (By Mr. Taikeff) You said that there w

wo hile pursuing Jimmy Eagle t

th events; is that correct? 

 A  Well, the m

{2  

 Q  Just answer my question. 

 A  There was a warrant outstanding for him. 

 Q  But answer my question. 

 Did you not say two minutes ago that he

ad on to the outstanding warrant because it was believed that h

have had som

 A  Yes. 

 

Ju 6, 1975, from the time you went to sleep on June 30, 19

yo ind about that possibility, eit

on t subject? Yes or no. 

 A  Sir, could I have tha

 Q  If the Judge will allow, I have no objection. 

 THE COURT:

 (Whereupon, question read back:  "Question:  Now, do you know anything 

that occurred during the period 5:50 P.M., June 26, 1975, from the time you 

went to sleep on June 30, 1975 that changed yo

ei  expanded or contracted your thinking on that subject? Yes or no.") 

 A 

 Q  (By Mr. Taikeff) I'm holding in my hand Governmen

I' urned to page, or pages 3

li he jury to know what I'm {2056} referring to. 

 (Counsel show

 Q  (By Mr. Taikeff) Ask for you to take a look at that photograph or 

those photo

 A  Did you also say page 34? 

 Q  Yes, both 

 Same vehicle, 



 A  Yes, sir. 

 Q  Just slightly different views? 

 Now, in that four day period which I've been questioning you about 

scus cle you just looked at? 

ed and white vehicle, yes, sir. 

ny discussion concerning the fact that Leonard Peltier 

s kn

 the end of your working day on June 26th it is a fact that 

u kn believed, knew or believed, 

t t

is not a 

ir s

 times {2057} as to 

tabl  and fairly saw up there. This witness has 

spon e saw nobody there; two, that he -- firing came 

 on did not know specifically, but gave his best opinion, 

d th indicates. 

rounds that, one, it's a misstatement of the record 

d th ive. The questions have been asked and answer 

 thi e frame. 

r, I thought I said knew or believed. And I'm 

king

Mr. Taikeff) Is that correct, sir? 

 earlier in the day? 

hat day, you 

ew o metime 

 the

 A  Yes, sir. 

 Q 

di sion came up concerning that vehi

 A  It was talked about, a r

 Q  Was there a

wa own from time to time to drive that vehicle? 

 A  Not that I recall, sir. 

 Q  Now, at

yo ew from your own personal observations or 

tha here were people up here in the vicinity of the residences shooting, 

correct? 

 A  Yes. 

 MR. HULTMAN:  Well, now I object, Your Honor. That clearly 

fa tatement of the record. 

 This question has been asked now at least three

es ish what it was he honestly

re ded that he saw, one, h

in them; three, he 

an at is what the record 

 So I object on the g

an at, two, it is cumulat

in s area, time and tim

 MR. TAIKEFF:  Your Hono

as  it as a foundation question just to summarize so that I can proceed 

to the point of which this is a part of the foundation. 

 MR. HULTMAN:  And I object again, Your Honor, for its foundation. We've 

been through the foundation at least three times. 

 THE COURT:  I'll allow the question. 

 MR. TAIKEFF:  It was answered in the affirmative I believe, Your Honor. 

 Q  (By 

 A  Did you say

 Q  I said by the time the end of the working day came on June 26th, 

based on what you had seen there and all of your activities t

kn r believed that there were people in the area of the residences so

in  course of {2058} the day who had been shooting? 

 A  Yes, sir. 

 Q  And that you were also aware of the fact that these residences were 



on high ground relative to the location of Coler's car; is that correct? 

 Yes, sir. 

t's Exhibit 83 for identification which 

 the r activities on the 26th, and I 

, s

own. 

aph 1, without 

ferr

 

 

t calls for something 

 cle ot a part of the record. {2059} I have no objection to 

unse

 interject something without any 

nda

R. TAIKEFF:  I don't understand. My question was to make that kind 

 an 

 COURT:  Question may be read back. 

uestion read back:  "Question:  Are all of the statements 

e factually true as you knew them then and know them now?") 

sistance to 

t pe

 A 

 Q  Now, sir, I want to see if I have an extra copy of a certain document. 

 I'm placing before you Defendan

is  302 which you wrote concerning you

ask ir, whether or not the first paragraph on page 2 -- 

 MR. TAIKEFF:  I'm wondering whether the Government has a copy handy 

so that all of us can be looking on together. 

 MR. HULTMAN:  I have my 

 Q  (By Mr. Taikeff) The question then is on page 2, paragr

re ing to the content specifically, is it not a fact that that paragraph 

describes what you say you heard on the Bureau radio in the early afternoon? 

That is to say prior to 12:30. 

 A  Yes, sir.

 Q  Are all of the statements made there factually true as you knew 

them then and know them now?

 MR. HULTMAN:  Well, now I object, Your Honor. Tha

-- arly that's n

co l if he's asking questions as he has as to what the witness knew and 

saw at the given time. But for now to

fou tion of any kind as to what he does or does not know, now is clearly 

an improper question and for which no foundation has been laid. 

 M

of inquiry. I merely asked him what he wrote. 

 MR. HULTMAN:  Read the question back, will you please, Mr. Reporter. 

 THE

 (Whereupon, q

made ther

 THE COURT:  Objection is overruled. 

 A  I wrote down what I believe I heard. 

 Q  (By Mr. Taikeff) Okay. Now, you wrote in that paragraph that you 

heard Special Agent Williams make a transmission asking for as

ge ople off the ridge since there were people up there firing down on 

them, is that not correct? 

 A  Yes, sir. 

 Q  Now, did you hear such a transmission? 

 A  Yes, sir. 

 Q  Isn't it a fact that what you heard was a voice you believed {2060} 

to be Agent Williams, and there's no dispute about the identity of the voice, 



saying that help should come and should get up on the ridge so that the people 

 on 

e here, as far as you know, in any way that 

u ar hat you observed 

 the

 You did write this report, by the way, eight pages long, 

ngle y, did you not? 

ybody else and you didn't have any notes; 

 tha

ams in which he says, according to your report, that he or they, as 

ere located in an area near the Little, L-i-t-t-l-e, 

side

ime trying to find 

t wh

 Williams response to Agent Adams' question. 

residence with a capital "L"? 

proper 

esti on that's been laid. 

question that was asked is "Which is the Little 

up the ridge could fire down on the people who were shooting at the agents? 

 A  What I heard, sir, is what I wrote on the 302. 

 Q  So you are saying no to my question; is that correct? 

 A  That's correct, sir. 

 Q  Okay. Is what you wrot

yo e consciously aware of, any way influenced by way of w

in  course of the afternoon, namely what you either knew or believed to 

be the case that at some point during the day there were people up on the 

ridge shooting? 

 A  No, sir. 

 Q 

si -spaced, strictly from memor

 A  Yes, sir. 

 Q  You didn't consult with an

is t right? 

 A  That's correct, sir. 

 Q  Now, sir, in that same paragraph you report a transmission by Agent 

Willi

the case may be, w

re nce. 

 A  Yes, sir. 

 Q  You heard that? 

{2061} 

 A  Yes, sir. 

 Q  Did you hear any other voices at or about that t

ou ere he was? 

 A  No, sir. 

 Q  Wasn't Agent Adams trying to discover where his friend and colleague 

was so he could come and help him? 

 A  Yes, sir. But Agent Adams asked Williams prior to Williams making 

that response. That was

 Q  And which is the Little 

 MR. HULTMAN:  I object, Your Honor. Again this has been asked and 

answered and this witness has indicated that he has no knowledge as to what 

was in the mind of Agent Williams at that particular time. It's an im

qu on to ask of this witness with the foundati

 MR. TAIKEFF:  Your Honor, -- 

 THE COURT:  The 



re nce". side

correct, Your Honor. 

he time frame of the questions that are being 

ked, e no objection is he's going to now move from the time 

ame  hearing in a radio broadcast and 

king whether he now has an idea or a concept. 

its 

ere 

that he heard. 

 he 't know any particular residence of that 

nd a

hear that, sir? Did you hear what Mr. Hultman 

me I wish to make an objection. 

. It's a short question. 

063}

time? I asked you which is the 

ttle

 Yes, sir. I don't know which one is the Little residence. 

 Government's Exhibit 71, 

 the

 MR. TAIKEFF:  That's 

 MR. HULTMAN:  And in t

as  and I'll hav

fr that we're talking about, what he's

as  point blank 

 MR. TAIKEFF:  If that's Mr. Hultman's point, I don't {2062} take 

exception to it. I'm asking this witness whether he knows now as he s

th which is the so-called Little, with a capital "L". 

 MR. HULTMAN:  And with inference as a result that is connected with 

what he at the time and basically concluded from the broadcast 

As previously testified he didn

ki t that period. 

 MR. TAIKEFF:  I was wondering when the signal was going to be given. 

We finally heard it. 

 Q  (By Mr. Taikeff) Did you 

said? 

 MR. HULTMAN:  I object, Your Honor, to the characterization. I have 

a right to make the objection any ti

 THE COURT:  Objection is sustained. The witness may answer the last 

question. 

 I mean the question -- 

 MR. TAIKEFF:  Before? 

 THE COURT:  --before the objection. 

 MR. TAIKEFF:  I understand, Your Honor. I understand all too clearly. 

 A  Can I have the question read back? 

 Q  (By Mr. Taikeff) I can repeat this one

{2  

 A  Okay, sir. 

 Q  Which is the Little residence? 

 A  At that time I knew only one Little residence. Little Ranch they 

called it. 

 Q  Did I ask you what you knew at that 

Li  residence, isn't that a simple enough question? 

 A 

 Q  You don't know which residence, if any on

is  Little residence? 

 A  No, sir. 

 Q  Do you know which is the so-called Wanda Siers' residence? 



 A  No, sir. 

 Q  Now, you started saying before at that time. Did there come a time 

when your state of knowledge changed? 

riod of time prior to that day that I knew of one location. 

s kn tle ranch. 

uld you be kind enough to tell us the location of that. 

n. It was not to tell 

m wh

ere first assigned official duties on the Pine Ridge 

serv

 to it? 

voice on the bureau 

io 

s, sir. 

e," those three words, "red 

 wh

 What was he saying? Don't look at the report. Do it from memory, 

 you s was saying about the so-called 

 A  No, sir. 

 Q  Then why did you say "at that time"? 

 A  Because at that time I knew having only been on the reservation 

for a short pe

Wa ow as the Lit

 That's the only Little residence or ranch that I knew of, sir. 

 Q  Wo

 A  Well, it's not on this map, sir. 

 Q  All right. 

{2064} 

 MR. TAIKEFF:  Your Honor, Mr. Hultman was curious to know whether that 

was a signal to Mr. Ellison. It was. For him to sit dow

hi at answer to give. 

 If I may have a moment, Your Honor, please. 

 THE COURT:  You may. 

 (Defense counsel conferring.) 

{2065} 

 Q  When you w

Re ation, were you given a map which designated on it in one form or another 

the Little ranch, as you refer

 A  No, sir. 

 Q  Do you know whether or not the residence on Exhibit 71 which is 

designated with a movable magnetic device as the tan and red house is the 

home of a woman by the name of Wanda Sears? 

 A  No, sir. 

 Q  Have you ever spoken to a young by the name of Michael Anderson? 

 A  No, sir. 

 Q  Now, sir, getting back to the paragraph in 83 for identification, 

first paragraph, page 2, you report that Agent Williams' 

rad said something about a red and white vehicle. 

 A  Ye

 Q  Did you hear the words "red and whit

and ite," on the radio that day? 

 A  Yes, sir. 

 Q 

if  can. What do you recall Agent William



re d white vehicle? d an

ur Honor, those are the exact 

rds he report without looking at it. 

t looking at it or without 

. Hu

report from which we have just discussed 

e co te? 

oment to confer, Your Honor, please. 

u may. 

 Honor. 

, Your Honor. 

, we have a witness that's been waiting, 

andi

y well. 

 time isn't appropriate to continue. 

k it is appropriate. He's been standing around, 

round. I would move we do proceed. 

. Cunningham has been recalled. 

y for him now. 

CORTLANDT CUNNINGHAM, 

 A  Said that the vehicle was traveling near him with a number of 

individuals in it. 

{2066} 

 MR. HULTMAN:  Let the record show, Yo

wo that are in t

 MR. TAIKEFF:  Does that mean without the agen

Mr ltman -- 

 MR. HULTMAN:  Without the agent looking at it per your request, Counsel. 

 Q  (By Mr. Taikeff) What else did he say, if anything, about the red 

and white vehicle? 

 A  That's all that I heard him say, sir. 

 Q  And when did you write the 

th ntents of the reported radio transmission, what da

 A  On June 30. 

 Q  1975? 

 A  1975. Yes, sir. 

 MR. TAIKEFF:  No further questions. 

 MR. HULTMAN:  I have no further questions, Your Honor. 

 THE COURT:  You may step down. 

 MR. TAIKEFF:  May I have a m

 THE COURT:  Yo

 MR. TAIKEFF:  May the witness remain with us for a moment, please. 

{2067} 

 Thank you, Your

 THE COURT:  Are you through with the witness? 

 MR. TAIKEFF:  Yes

 MR. HULTMAN:  Your Honor

st ng by at the request of Counsel for defendant since yesterday morning. 

I'd like to proceed now with him. 

 MR. SIKMA:  Special Agent Cunningham. 

 THE COURT:  Ver

 MR. LOWE:  The

 MR. HULTMAN:  I thin

sitting a

 THE COURT:  Mr

 MR. LOWE:  I'll take Mr. Cunningham anytime they want to serve him 

up, Your Honor. I'm read

 



be previously sworn, testified further as follows: 

 CROSS-EXAMINATION 

ing 

 MR.

I believe you were testifying from among other things some papers 

d no estifying 

om. 

R. LOWE:  I have got a copy. I wanted to see if it was the same thing 

had to the right document. 

the four vehicles, and I'm speaking now of Agent Williams' 

hicl te van and the 1967 Ford 

laxi

et's take the first day chronologically, the 28th. That was the 

y yo

 have you start 

om w

 together presented yourselves to 

mebo

069}

 remember who the person who took you in? 

 vehicle in a fenced in area or in a building? 

ea. 

through a gate of some sort or through a building 

at w

BY  LOWE: 

 Q  Mr. Cunningham, I should say Agent Cunningham, you were testifying 

yesterday, 

an tes there. I wonder if I might see what it was that you were t

fr You have some notes of some sort. I think I may have a copy of some 

of it and I just want to be sure that -- 

 MR. SIKMA:  Your Honor, I think I prepared a copy for {2068} all of 

Counsel. 

 M

I so I knew if I was referring 

 Q  (by Mr. Lowe) When you made your examinations back on June 28, 29th 

and 30th of 

ve e, Agent Coler's vehicle, the red and whi

Ga e, did you make notes as you went along as to things which you found 

or observed? 

 A  No, sir. Inasmuch as I on one occasion dictated a list right at 

the scene and the other case I had the evidence in envelopes marked. 

 Q  L

da u examined Special Agent Williams' car, was it not? 

 A  Yes, sir. 

 Q  Will you state generally what happened. I'd like to

fr hen you arrived at the BIA compound, who met you and what you did and 

who was with you, first of all, when you arrived. 

 A  Special Agent Edmond Kelso was with me. 

 Q  When you arrived the two of you

so dy at the BIA compound to gain access to the vehicle, I trust? 

 A  Yes, sir. 

{2  

 Q  Do you

 A  No, sir. 

 Q  Was it a BIA police officer or an agent, Special Agent of the FBI? 

 A  I don't recall, sir. 

 Q  Was the

 A  It's in a fenced in ar

 Q  And was access gained 

th as attached to the fenced in area? 

 A  If I recall, it was through a gate, sir. 



 Q  Who went inside of the compound with you and accompanied you or 

s in u were making your examination 

her 

 I believe, if I recall, sir, there were two technicians that came 

ong not recall their names. 

special agents as such? 

st simply in the area with you or were they {2070} involved 

 exa

used to, because they had tools, anytime that we found, 

ke i

wo young men had the tools and 

ey w  the panel and everything so we could, I could reach down 

d pi

iams' 

r, y arious types. Where did you go 

d at e day did you go when you left the Williams car itself, 

ompound? 

s being used by the FBI and I turned 

 the

he BIA compound in Pine Ridge? 

 Would you give just a general idea of how close, was it like 100 

rds 

you got to that building, you say you turned over your 

wa  the general area that you were in while yo

ot than Special Agent Kelso, if anybody? 

 A 

al with us. I do 

 Q  These would be FBI employees? 

 A  Yes, sir. 

 Q  But not 

 A  No, sir. 

 Q  What type of technicians would they have been? 

 A  If I recall, sir, I think they were radio technicians. 

 Q  Radio you're saying? 

 A  Yes, sir. 

 Q  Were they ju

in mining Special Agent Williams' car as such? 

 A  They were 

li n the doors, we found holes in the doors that didn't exit where obviously 

a bullet could possibly be in the door, the t

th ould take off

an ck out whatever was in it. 

 Q  As far as you know then the four of you were basically making the 

examination of the vehicle and for all intents and purposes nobody else was 

immediately in the area? 

 A  If I recall, sir; that is correct. 

 Q  Following examination of that car on the 28th, that is, Will

ca ou had collected certain samples of v

an  what time of th

or the c

 A  It was during the daytime, sir. If I recall, it was in the afternoon. 

 Q  And when you left there where did you go? 

 A  I went to the building that wa

in  evidence to the evidence room. 

 Q  Now was that near t

 A  Yes, sir. 

 Q 

ya away or immediately adjacent or a mile away? 

 A  It would be one very short block. 

{2071} 

 Q  And when 



ev ce and things you had collected to somebody at that building, is that 

true? 

 A  Yes, sir. 

iden

u actually make your first written or dictated notations 

to 

ll, on the evidence that I saw I had written where it came from 

d th om Special Agent Williams' car. 

 

 whi cated various items that you found, isn't that true? 

od from your earlier answer that you 

d no ng in writing from which you dictated the 302 because 

 fac

 the evidence envelope {2072} or attached in some way 

id you have any other kind of notes that you kept in a notebook or 

jour

ms' car? 

 same building where I delivered the evidence, if 

ca

ch 

u le ms? In other words, sort of an inventory on that day 

 into somebody or did somebody give you a receipt of 

me k ch contained a listing of those items? 

thing I recall is I did dictate 

prox . 

y just generally at this point. 

t 

had r. 

 Q  When did yo

as what you had found during your examination of Williams' car? 

 A  We

an at it was fr

 Q  So that you did have notes that you could refer to as you did your 

302's, at least as to some of the items, and those notes were as you have, 

I think somebody has pointed out, put inside of the plastic evidence envelope

in ch there were lo

 A  Yes, sir. 

 Q  So it is not to be understo

di t have anythi

in t those constituted notes you had made, isn't that true? 

 A  I thought I mentioned, sir, that I dictated from the envelopes. 

 Q  Okay. 

 As to any of the items that did not actually have such a note or piece 

of paper inserted in

to it, d

a nal or anything of that nature? 

 A  I didn't have any of those items, sir. 

 Q  What time of the day and on what day did you actually dictate the 

302 with regard to Willia

 A  If I recall, sir, it was the 1st of July. The time of day I do not 

remember. 

 Q  And do you remember where you were when you did that? 

 A  That was in the

I re ll. 

 Q  Did you make any kind of list as to either the number of items or 

the types of items that you found in the car during your examination whi

yo ft with the ite

when you turned them

so ind on that day whi

 A  I do not believe so, sir. The only 

ap imately July 1. If I may look at the 302 I can tell you

 Q  I'm asking you for your memor

 A  It was approximately July 1 I dictated and it was the list of wha

I found in Williams' ca



 Q  I will show you what has been marked as Defendant's Exhibit {2073} 

121 which is a 302 relating to Agent Williams' car and ask you if that is 

e do d to that you prepared on July 1 as a result 

 you

 would have been on July 1 when 

u di

ay be difficult 

 yo

ur reading your 302s 

fore  believe you said you 

ad t

re? 

ing your attention to the day or two prior to your arriving 

re, 

 without 

e ai

and 

ere 

l of the 

ses  had since June 26th, 1975 in you work in the firearm 

th cument you have referre

of r examination of Williams' car on June 28th. 

 A  Yes, sir, it is. 

 Q  So that the first time you actually reduced to writing in the form 

of dictation or any identifiable list as such the various items that you 

had collected and made individual notes about

yo ctated this 302? 

 A  Yes, sir. 

 Q  And I'm going to ask you a series of questions that m

for u to answer and that's the very reason I'm asking you because trying 

to establish this, as best you can recall prior to yo

be  coming on the stand to testify here yesterday I

re hem and reviewed your 302s before you testified yesterday, am I correct? 

 A  Yes, sir. 

 Q  A little background. When was it that you actually read those 302s, 

was it the night before or morning or a day or two befo

 A  It would be the day after I arrived. I was here in the office; yes, 

sir. 

 Q  Do you know what day you arrived? 

 A  It was last Wednesday. 

{2074} 

 Q  So it would have been perhaps Thursday of last week that you reviewed 

your 302s and read them and then you testified yesterday? 

 A  Yes, sir. 

 Q  Call

he you had not reviewed your 302s preparatory to testifying. Can you tell 

us now what items that are contained in Exhibit 121 you actually read

th d of your recorded list that is shown in the 302 which is called Exhibit 

121? In other words, can you tell us now what things you still recalled as 

opposed to those things which were refreshed in your recollection after you 

read the 302 last Thursday? 

 A  Very few, sir. 

 Q  Very few things would have been actually recalled? 

 A  Yes, sir. Because they were either bullet fragments or bullets 

wh they came from I wouldn't remember that; no, sir. 

 Q  I do not mean this in any way criticizing you but with al

ca that you have



se n of the FBI, it would be virtually impossible for you to keep straight 

in your mind without some sort of a recorded record all of the various bullets, 

casings and other pieces of ballistics and firearms material that yo

ctio

u look 

 in 

on sense, I realize, but I wanted you to confirm that. 

even make any attempt to remember all these things separate and 

art 

at's fair? 

mpossible 

r yo and testify about all of the items that 

u've

 records which take the 

rm o of you? 

itted certain of these. 

n' m. 

is is one of them. 

that point no objection to the 

miss hose. Further questions on them would be cumulative. 

ords {2076} were 

rele rds were 

mula mentative and I think it's objectionable for 

em t y cross-examination for a non-objection. If they have 

 obj

been admitted 

e no

at different cases, wouldn't it? 

 A  Yes, sir. 

{2075} 

 Q  That's comm

You don't 

ap from your 302s, do you? 

 A  No, sir. 

 Q  IF you do remember anything it's purely coincidental, wouldn't you 

say th

 A  Yes, sir. 

 Q  Would it also be fair to say that it would be virtually i

fo u to come to a trial like this 

yo  identified so far and to state exactly where they were found and under 

what circumstances without referring to your written

fo f the 302 such as the one you have in front 

 A  Yes, sir. 

 MR. SIKMA:  Your Honor, may we approach the bench? 

 THE COURT:  You may approach the bench. 

 (Whereupon, the following proceedings were at the bench:) 

 MR. SIKMA:  Your Honor, I believe you've adm

I do t know whether this is one of the

 THE COURT:  Th

 MR. SIKMA:  Then we have then at 

ad ibility of t

 MR. LOWE:  Last summer at the trial the catch w

ir vant, immaterial and incompetent. This year the catch wo

cu tive, repetitive and argu

th o interrupt m

an ection, they can state it. I think what I'm asking is background, it 

goes to the credibility of the witness. The 302s which have 

ar t the only 302s that this man wrote, they are not the only records 

he made and I think I am entitled to make inquiries of this nature, 

specifically since the government has raised those questions, as a foundation 

for objecting to previous on the grounds the man remembers when he testified. 

He was the best evidence. 

 MR. SIKMA:  The point I'm making, Your Honor, is that the Court has 



already offered them and they are in evidence at this point. I don't quite 

understand the relevancy, nor the necessity to this line of questioning. 

 thi n as the other one did, which 

thin

 to Counsel, opposing Counsel, that 

 str

over again, from a cumulative standpoint. Also from a nit picking 

andp

077}

ary to some other questions 

 has

k you. 

078}

 the courtroom in 

e pr

 (By Mr. Lowe) Now, what you have said about Defendant's Exhibit 

1, w

? 

 this case? 

it? 

 be another 302, and I ask you if you can identify 

at a  which you wrote in regard to the examination you made 

 ano

? I don't 

ow i

f you do, tell us what it is. 

079}

If s witness' questioning is going to go o

I k carried into areas of repetition and waste of time, it's kind of 

difficult to carry on an orderly procedure of trial, going to repeat again 

and again this material that's already in evidence and that's why I think 

the objection generally, and make known

we enuously object to this continual repetitious of the same stuff over 

and over and 

st oint of immaterial matters. 

{2  

 THE COURT:  Well, he stated this is prelimin

he  so I will allow that. 

 MR. LOWE:  Than

{2  

 (Whereupon, the following proceedings were had in

th esence and hearing of the jury:) 

 Q 

12 hich was just one of your 302's that I have put in front of you for 

this preliminary inquiry, would be true of virtually any 302 in any case, 

would it not

 A  Yes, sir. 

 Q  Particularly I would show you two others, Exhibits 120 and 123; 

and if you would just verify that those are two of the other 302's that you 

made in

 A  (Examining). 

 Q  That would be true of those also too, wouldn't 

 A  Yes, sir. 

 Q  I now show you what has been marked for identification as Defendant's 

Exhibit 131. 

 A  (Examining). 

 Q  Which purports to

th s being a 302

on ther vehicle in this case, and tell the jury which one? 

 A  It was the red and white suburban van. 

 Q  Now, what is a Form FD-192, if you remember the number

kn f that kind of number sticks in your mind or if I have to give you 

a description; but i

{2  



 A  I don't. 

 Q  Like the 302, I thought that might be catchy one if I identified 

an FBI form. 

 I believe it is an FBI Form for bulky exhibit inventory of property 

quir

erms? 

idence 

 the

ou have a number of items -- let's say if you have a hundred 

rtri

 form is made up, but for a slightly different purpose? 

e 

bora

 about the form, {2080} as much as you 

 kno

en the items 

e as pose; could you just give us some idea when, in 

e no

few minutes ago, you said that the 

rst ade any written recording or dictation of an inventory 

 the

t of the presence of the jury the Court has sustained 

ac ed as evidence, FD Form 192. Does that mean anything to you? 

 A  Yes. 

 Q  All right. Could you tell the jury what the purpose of that document 

is in general t

 A  In general terms it is a document that is kept with the ev

in  bulky storage room. 

 Q  So if y

ca dge cases as one exhibit, or perhaps as a number of different exhibits 

in a case, might this form be used as a sort of an inventory of what is in 

the box or in the room for purposes of identification? 

 A  Yes, sir. 

 Q  And is that a form which is made up by the agent in a similar manner 

that the 302

 A  Yes, sir. 

 May I say, I made out very few of these forms. I have been in th

la tory for over 18 years. 

 Q  O.k. That's fine. I am not trying to qualify you as an expert FBI 

Agent, I am just asking you questions

do w. 

 Would you have any normal practice in your experience, however limited 

it may be, as to whether that is normally filled out at the time you fill 

out your 302, or is it normally something that you do later wh

ar sembled for some pur

th rmal practice, you would use one of those forms or fill it out or cause 

it to be filled out by dictating it, if that's what you do? 

 A  It would be done as soon as you can, sir. 

 Q  O.k. Now, in this instance, a 

fi time that you m

of  items you found in the Williams' car would have been on July 1st when 

you dictated your 302; and if you had made an inventory, 192 Form for the 

Williams' car, would it be reasonable to assume that you would have done 

that at the same time? 

 A  Yes, sir. The list is the same. 

 MR. LOWE:  O.k. 

 Your Honor, ou



th fense offering of three exhibits -- I believe the numbers are 120, 

121 and 123; and I don't think the jury knows that, just so that t

e de

he jury 

ders

IKMA:  Your Honor, I would object to this procedure. There is 

reas ections outside of the presence 

 the proper for counsel -- 

E COURT:  (Interrupting) I think you misunderstood what counsel said. 

unse

elieve they were offered, your Honor; and an objection 

s ma

ow, you have before you Defendant's Exhibit 120, 

d I ke a look at 

e fi

tigation, so 

 can

dy identified 

th ght be an observation made by an agent when you 

tomobile? 

e 302 Form yet, and I am trying 

 giv amiliarity with the layout. When we talk about it, there 

ll b

re on the next page a list of the specimens collected 

 Spe tlandt Cunningham which are attached. Of course, that's 

u, i

un tands. 

 MR. S

a on why the Court sustains the {2081} obj

of  jury, and it is highly im

 TH

Co l was referring to the three exhibits that were offered outside of 

the presence of the jury and that were received in evidence. 

 MR. LOWE:  I b

wa de, and you reserved ruling on it; and you made the ruling out of the 

presence of the jury. 

 I just want the jury to understand that you did make a ruling and that 

we have now those in evidence, and I can use those properly. 

 THE COURT:  That is a correct summation of what happened. 

 Exhibits 120, 121 and 123 have been received in evidence. 

 MR. LOWE:  Thank you, your Honor. 

 Q  (By Mr. Lowe) N

an will ask you to look at it; and first of all, let's ta

th rst page -- and this may not all fit on exactly. The part that I am 

going to push up is just the heading, Federal Bureau of Inves

we  have the dates on both instances; and I will ask you whether that 

is apparently a copy -- and I will represent to you that it was made -- a 

copy of the first page of Exhibit 120 which you have {2082} before you? 

 A  Yes, sir. 

 Q  And is this a normal form that you use in filling out a Form 302, 

for what is captioned "An Interview," but which we have alrea

wi other witnesses mi

examined an au

 A  It was the only one that -- I say there again, this is a field office 

form, and this was the form that I was told it had to be filled out on. 

 Q  You understand the jury hasn't seen th

to e them some f

wi e some understanding about it. 

 This indicates he

by cial Agent Cor

yo sn't that correct? 

 A  Yes, sir. 

 Q  And on Page 2 of the exhibit is the beginning of a list of specimens. 



It states:  Specimens collected on June 29, 1975, by Special Agent Cortlandt 

Cunningham from the Bureau car -- and in this case -- of Special Agent Jack 

R. Coler; and it lists, for example, specimens taken from the front seat, 

ecim rame on the right side, specimens taken from inside the 

unk,  all the various 

aces  trunk, it says -- I gather 

at y o Gevelot 

 if

elve .38 Special 

nche ieces of metal, two pieces of copper 

cket

, 

n't 

s accurate as 

ssib

, 1975, that you dictated this? 

 Yes, sir, the 302. 

cument which, in this case, is July 

 197  

sp ens from the f

tr  specimen from the left front door; copper jacket; and

pl  enumerated. It lists a long list in the

th ou collected {2083} a .38 Special Remington - Peters, a .25 Aut

--  I am pronouncing it correctly -- cartridge, three .38 Special 

Winchester-Western wadcutter cartridges, tw

Wi ster-Western cartridge cases, two p

ja  and three buckshot. 

 That would be an exhaustive list of what you found inside of the trunk

is that correct? 

 A  Yes, sir. 

 Q  So it as to various portions of the car that you examined? 

 A  Yes, sir. 

 Q  And I trust that when you filled this out -- I might just, so the 

jury understands and sees it -- this is the last page, just three more items, 

isn't it, on the 302? 

 A  Yes, sir, that is correct? 

 Q  When you filled this out, I trust that you tried to use care and 

precision in listing items and identifying who found them, where they were 

found and so forth, so that this, as a permanent record, is a

po le? 

 A  Yes, sir. 

 Q  I may not have pointed out, on the first page of this 302, we referred 

on a number of occasions to different dates; and I will point out for the 

jury the word "interviewed" -- (indicating) -- that is the date down here 

-- up a little bit so the jury can see -- interviewed on -- in this case 

-- June 29, 1975, which was the date that you looked at Special {2084} Agent 

Coler's car, isn't it? 

 A  Yes, sir. 

 Q  And then when you dictate it, you put the date down here in the 

"date dictated" part; and in this case, as you indicated before, that it 

was July 1

 A 

 Q  O.k. Up on the top is a date that presumably is put in by the 

stenographer who actually prepares the do

2, 5, isn't that correct?



 A  Yes, sir. 

 are your initials, after you have 

tten

 here would indicate the initials of the stenographer 

at a  it, wouldn't that be the practice? 

d the date of transcription by looking at the face 

you what has been marked as Defendant's {2085} Exhibit 

2, a

nce listing that would be kept with the evidence 

t Coler's automobile. 

 documents preparatory to testifying here today, that you would 

t ha  independently of seeing 

e fo

 on my 302. 

 I understand that, and that's precisely my point. The same is true 

th t th the 302's, you would not expect to have any independent 

oll

xhibit 132 on the same basis as Exhibit 121 which has substantial 

n the strength of the same foundation and the testimony 

 thi

dge ruling. 

 Q  And I think it can also be noted that down below here, you have 

Agent Kelso; and you presumably -- those

go  it back from the stenographer, that you have read it and put your 

initials on it, isn't that correct? 

 A  Yes. 

 Q  The "SKS" in

th ctually typed

 A  Yes, sir. 

 Q  So from the face of the 302 you can tell the date of interview, 

the date of dictation an

of it, can't you? 

 A  Yes, sir. 

 Q  I now show 

13 nd ask you if you can identify it and tell the jury what it is? 

 A  This was the evide

collected from Special Agen

 Q  All right, and is this the FD Form 192 that we discussed before? 

 A  Yes, sir. 

 Q  And would I be correct in presuming that prior to your reviewing 

your various

no ve remembered the information on that form

th rm? 

 A  No, sir; but the same information on this form, basically the list 

of the materials from the car, would be the same as

 Q 

wi his form as wi

rec ection of the information which you recorded and kept as a record in 

such forms, would you? 

 A  No, sir. 

 MR. LOWE:  All right. Your Honor, I would move the introduction of 

this E

portions the same, o

of s witness. 

{2086} 

 I would show it to counsel -- I don't know if you have a copy there 

at your table or not -- prior to the Ju

 MR. SIKMA:  No, we haven't. 

 (Counsel examine document.) 



 MR. SIKMA:  Your Honor, I would object to this as cumulative. I think 

that the only purpose of this document is for matters of chain of custody; 

and as I understand it, as to all the items on here counsel for the Defendant 

s ag in of custody. I can see no further purpose for it except 

 clu

 not cumulative. I will vouch before this witness leaves this stand 

day t it up in a very relevant and significant way. 

-- even have the Government come up and tell them too. 

ness testified that the first time he reduced that information 

 wri

he ever reduced it to writing. 

 we have been trying to establish 

prop  show that there were changes made in documents on 

t d

peach the validity or the accuracy of 

e 30

that this 

cume

 

ha reed to the cha

to tter up the record. 

 MR. LOWE:  I will vouch, your Honor, that there is a specific purpose, 

that it is

to I will connec

 MR. SIKMA:  I think, your Honor, there ought to be some showing of 

what the purpose is. 

 MR. LOWE:  If we could approach the bench -- I don't like to do this 

-- I would be happy to approach the bench and advise the Court at the side 

bar with counsel 

 THE COURT:  You may. 

 MR. LOWE:  There is nothing they can do until cross examination. 

 (Whereupon, the following proceedings were had at {2087} the bench:) 

 MR. LOWE:  I would like to speak so the witness cannot hear me. 

 The contents of this document are virtually the same, substantially 

as the inventory contents of Defendant's Exhibit 121. 

 This wit

to ting was July 1. 

 I showed the front page of Defendant's Exhibit 121, and it shows the 

date of July 1. He said that before he even saw the 302, so that there is 

no question that the date is fixed in his mind. 

 This document which has his name on it, as I propose to elicit additional 

information that he did prepare, the same secretary, shows a date of June 

30, the day before he says was the first time 

 June 30 is also the magic date on which

a er foundation to

tha ate. I believe it is very relevant in the impeachment of this evidence. 

It is documentary recordings, and he has testified that he has no independent 

recollection. What he has testified to today has come from the 302's; but 

I believe it is proper for me to im

th 2's or the honesty of them, if that be the question, {2088} by showing, 

among other things, this inconsistent testimony. 

 MR. SIKMA:  Your Honor, the only inconsistency it shows is 

do nt was written before the other one. These items -- if you will check 

on the items presently in evidence, those that are in evidence -- this was 

taken right off of the little tags that are attached to the exhibit. There



see to be nothing sinister about that. Certainly there is no claim that 

a change has been made here. 

 THE COURT:  I will admit it for the

ms 

 purpose that he has indicated. 

room in 

e pr

 

 that you have it fresh in your mind? 

. 

red and filled out by you with your name 

 the

And I will represent to you, as you have already, that the list 

 thi

ct that prepared the other 

rm? 

the first time you made a written 

cord ion of the items that you found in that car; and I ask 

u if

 MR. LOWE:  Thank you, your Honor. 

 THE COURT:  You can make that argument to the jury. 

 (Whereupon, the following proceedings were had in the court

th esence and hearing of the jury:) 

 THE COURT:  Exhibit 132 is received.

 (Exhibit No. 132, having been previously duly marked for 

identification, so offered in evidence, was received.) 

 MR. LOWE:  I had Exhibit 132 back to the witness, your Honor. 

 Q  (By Mr. Lowe) Would you examine Exhibit 132 a little bit and let 

me ask some questions about it. 

 I particularly call your attention to the lower part of the first page 

where various names and initials are contained. {2089} Would you just take 

a moment and review it so

 A  (Examining)

 Q  I will show you this, which I represent to you is a copy of the 

first page of the document you are looking at -- and particularly I would 

point out down in the lower part of the document and ask you if you can identify 

that as a Form 192 which was prepa

on  bottom of it? 

 A  Yes, sir, it was. 

 Q  

in s document is substantially the same, if not identical, to the one 

in Defendant's Exhibit 121, your 302 form; and I will ask you if this "SKS" 

is not the initials of the same stenographer in fa

fo

 A  Yes, sir. 

 Q  Now, you testified earlier as to 

re ing or dictat

yo  you can explain to this jury how the date on that document could be 

June 30, 1975, if the first day you ever recorded or dictated was July 1, 

1975? 

 A  If I may also qualify what I said, if I recall, sir, I did not obviously 

-- 

 Q  (Interrupting) Excuse me. 

 MR. HULTMAN:  Let him answer. 

{2090} 



 MR. SIKMA:  Let him answer. 

 MR. LOWE:  Just a moment. I am addressing the Court. This witness is 

not being responsive to my question. I ask that the court reporter read the 

question back and let him be responsive. I don't mean that he can't explain 

his answer, but I want his answer to be responsive to my question. That's 

l I 

r he is being responsive to my question. 

e reporter will read back the question. 

091}

ould you explain. 

dn't recall the exact date that I had 

ne i

d on June 30th, then can you explain why the date July 
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Defendant's Exhibit 123. The 

2's  I dictated a 302 on the 3rd and the 4th of July which 

 cor

 explanation and I'm going to give you all the 

me a

the list of evidence to a stenographer out when {2092} 

 wer

ted your list to a stenographer 

o look at the cars? 

al ask. I ask that the question be read back by the court reporter, and 

have your Honor monitor whethe

 THE COURT:  Th

 (Question was read by the reporter.) 

{2  

 THE COURT:  The question is then can you explain. 

 A  Yes, sir. 

 Q  (By Mr. Lowe) All right. W

 A  I obviously, I told you, I di

do t except by use of the 302. I obviously had dictated on the 30th a 

list of those items. 

 Q  Well, can you explain to the jury then, perhaps I put the wrong 

question to you. 

 If you dictate

1, 5 would have been on the bottom of the first page of Defendant's Exhibit 

121, and if that wasn't your recollection, without even looking at that 

exhibit, that that was the first day you dictated was July 1? 

 A  I dictated the 302, sir. And this wasn't the only time that this 

happened. 

 I can go to Defendant's Exhibit 131 and 

30 reflects that

is rect. 

 Q  But as to this list, the same list -- 

 A  But this -- if I may, sir. 

 Q  I'm trying to get an

ti nd all the opportunity to explain this difference because that's not 

the only question I have. 

 MR. SIKMA:  Your Honor -- 

 A  I dictated 

we e going over these two cars. In other words, my 302 didn't get dictated 

until later, sir. 

 Q  (By Mr. Lowe) Agent Cunningham, maybe I misunderstood what you've 

just said. Did you just say that you dicta

when you went out t



 A  Not only on the two in the BIA compound, sir. 

 Q  All right. Let me ask you as to Special Agent Coler's car. That 

s no compound, was it? 

 that from Pine Ridge? 

 We were there? 

gs, whatever the area was that the car was being kept? 

o with you again? 

the, 

atev

iff's office garage. 

 inside of a building of some kind as opposed to being 

t in

 And who gave you entrance to the place? 

 

o went inside? 

wa t in the BIA 

 A  No, sir. 

 Q  It was in a place called Hot Springs, was it not? 

 A  Yes, sir. 

 Q  How far was

 A  Sixty miles. 

 Q  And who accompanied you when you went down there? 

 A 

 Q  Well, when you say "we were there," were you staying in Hot Springs? 

 A  Yes, sir. 

 Q  All right. So that morning presumably you got up and went over to 

Hot Sprin

 A  Yes, sir. 

 Q  Who went with you? 

 A  Special Agent Kelso. 

{2093} 

 Q  And did your technicians g

 A  I believe that they were present, sir, yes, sir. 

 Q  All right. And did you approach somebody at the compound or 

wh er the area was in Hot Springs, to gain entry to the car? 

 A  Yes, sir. 

 Q  And was the car in a fenced area or in a building? 

 A  It was in the garage, the sher

 Q  So it was

ou  the open? 

 A  Yes, sir. 

 Q  I mean, I assume a garage, by a garage you mean an enclosed building? 

 A  Yes, sir. 

 Q 

 A  I do not know the gentleman. 

 Q  It was a sheriff's deputy, employee of some sort?

 A  Yes, sir. 

 Q  And you and Special Agent Kels

 A  Yes, sir. 

 Q  Did he allow you or did he just let you in and go about his duties? 

 A  As a matter of fact, sir, we had -- it must have been the sheriff's 

office or somebody that they could get. We had them pull the car out of the 



garage so we could examine it. 

{2  

 Q  All right. And you say you do not remember whether the technicians 

were there or not, but you're guessing that they were, is that your testimony? 

 A  Yes, sir.

094}

 

s, sir. I do not recall, sir, on the one that you are asking me 

out, ause of the intense heat, and on the 30th I 

rson e 

the

Do I understand that right now you are telling this jury that you 

ve a ad 

ore

cial 

nt 

aying is I recall because of the hot 

y an

 a stenographer 

t th

ing about a stenographer being there, so I trust 

at's

 Q  You had no stenographer with you, though, did you? 

 A  No, sir. 

 Q  Well, then perhaps I misunderstood what you said just a moment ago 

about having a stenographer when you went to inventory the cars or something 

to that effect. Would you explain what you meant when you said that. 

 A  Ye

ab  but I do recall bec

pe ally dictated a list from the red and white van and from the Form Galaxi

on  30th. 

 Q  

ha n independent recollection, regardless of what documents you have re

bef  you testified in this case, that you have an independent recollection 

that June 20th was a very hot day and that you dictated the items of Spe

Age Coler's car for the purpose of that form 192? 

 A  No, sir, I do not. What I'm s

da d the stenographer sitting out in the hot sun when Special Agent Kelso, 

and there were two other special agents there. And at the examination of 

the red and white van and the Ford Galaxie I remember we had

ou ere {2095} that we dictated to. 

 Q  Well, now talking now about the day after you were in Hot Springs 

when you were looking at the van and the 1967 Ford, aren't we? 

 A  Yes, sir. 

 Q  And that was in fact June 30, 1975? 

 A  For the van, yes, sir. 

 Q  And that was at the BIA compound in Pine Ridge? 

 A  Yes, sir. 

 Q  And do you remember now independently, I don't see any of these 

forms, it was a hot day, you are remembering that of your own recollection 

I take it? 

 A  Yes, sir. 

 Q  And there's noth

th  also your recollection that the stenographer was there? 

 A  Yes, sir, I do. That's the one recollection I do because due to 

the high heat and having a stenographer sitting out there in the hot sun. 



 Q  S.K.S., was that a woman stenographer or a male stenographer? 

 A  I don't know, sir. I'm sorry. 

 Q  You recall that it was a hot day and you felt sorry for the 

enog

fema

096}

hat stenographer had a name with 

e in

ot what's on the 

cume

not responsive to the questions. And 

's -

 now I'm on cross-examination and 

want

mething to answer about his knowledge about that. And I 

097} t's only fair that he be -- 

S. stenographer. We had several stenographers 

t th

asked the question and I gave you an accurate -- was the 

enog my answer would be, no, that it was 

othe remember the first name of the other 

st rapher, but you don't remember whether it was a male stenographer or 

a le stenographer? 

 A  It was a female stenographer. 

{2  

 Q  Al l right. Do you know whether t

th itials S.K.S.? 

 A  No, sir. 

 Q  Do you remember now, personal recollection, n

do nts -- 

 A  By the way, sir, I'm not saying that S.K.S. -- 

 MR. LOWE:  Your Honor, this is 

it - there's no question pending and I ask that the witness be instructed 

to refrain from making voluntary, unsolicited comments on the witness stand. 

 THE COURT:  You should confine yourself to answering the questions 

that's asked. 

 THE WITNESS:  Yes, sir. I would like to clarify an answer to a question 

he's already asked. I'm sorry. 

 MR. LOWE:  There's plenty of opportunity on redirect examination, if 

Mr. Hultman wants, as to what it was that you want to explain. 

 I have no objection to it, but right

I  to say -- 

 MR. HULTMAN:  It isn't my witness. 

 MR. SIKMA:  Your Honor, counsel has just asked a question about whether 

he knows something about the identity of S.K.S. and I think that prior to 

the time that he really got started on the next question the witness 

apparently had so

{2  think that i

 MR. LOWE:  I'll withdraw my objection. 

Q  (By Mr. Lowe) I offer and ask the witness as my next question, tell us 

anything you want about the stenographer, about S.K.S. or any other 

stenographer you had any contact with in regard to this investigation. 

 A  I do not remember S.K.

ou ere, sir. 

 But you 

st rapher out there, S.K.S., and 

an r stenographer. Because I can 



stenographer and it began with a "D". So it would not be S.K.S. 

 be the other stenographer whose first 

me b

hot day, you 

lt s nographer being out in the 

 and therefore you remember {2098} specifically in your own 

coll riting, that you 

ctat o her on that day. Did you remember that what you dictated 

 tha and the examination 

u ma

did have to do with? 

state what it had to do with. 

 by you on that day to this stenographer in the hot sun; is 

at 

t, yes, sir. Not the 302. 

me as the list I obviously 

cta collected from Special Agent Coler's 

r f

under somebody's {2099} supervision 

rec e people that were inventorying the '67 

rd.

day after the examination and I obviously 

 Q  Would the initials "D.L."

na egan with "D"? 

 A  I don't know, sir. I just knew her as Donna and I do not know. 

 Q  You're saying Donna, D-o-n-n-a? 

 A  Yes, sir. 

 Q  That's all you want to tell us about? I'm not cutting you off about 

the stenographer S.K.S.? 

 A  No, sir. 

 Q  Okay. Getting back to June 30th, you said it was a 

fe orry for, or had some concern about the ste

hot sun

re ection, without being refreshed by anything in w

di ed something t

on t day had to do with Special Agent Coler's car 

yo de of it the day before? 

 A  No, it didn't, sir. 

 Q  Do you know what it 

 A  Yes, sir. 

 Q  Will you 

 A  It had to do with the items that were found in the Ford Galaxie 

and the red and white van. 

 Q  So that as to Government Exhibit 123, which is in front of -- excuse 

me, Defense Exhibit 123 which is in a 302 on the 1967 Ford, that would have 

been dictated

th correct? 

 A  The lis

 Q  Not the 302. 

 What purpose would the list have been dictated for other than to put 

in a 302? 

 A  I would imagine, sir, that it would be the sa

di ted on June 30th for the items 

ca or the form F.D. 192 to be put with the evidence. 

 Q  Now, you just said "I would imagine". You were the one who were 

dictating it and I gather you were not 

di tly on that day, that is of th

Fo  I presume you were the one that was in charge of that examination, 

weren't you? 

 A  Yes, sir. This was the 



di ed the list on the 30th of June. 

 Q  Now, I think you just said that on the 30th of June you remember 

specifically dictating a list of items which you found

ctat

 in the 1967 Ford and 

 the . Am I remembering 

 

ou specifically said that you did not dictate anything 

ncer ler's car. Do 

me y in that regard? 

ay off, sir. I had done it the 

y be ave recollection except for the form. 

t I just asked 

u? 

 don't think you did, and rather than have it read back it would 

 qui o state it. 

t 

 the  to your examination of Special Agent Coler's car the 

y be ou or did you not testify to that effect a few 

nute

I obviously -- if it's the initials are S.K.S. I must not have dictated 

ythi

except the list 

 evi

the 

o ve

he questions 

m as  encourage 

m if

ts to talk about. 

d him a very simple question. 

 in order to make, to draw some inference that he's not being 

nest think he's trying his best to remember. I think that's 

ite 

e efforts of Mr. Sikma. I repeat my 

ques  the question. 

at's mises that are responsive to the questions asked, and 

in  Chevrolet van, that you were dictating about that

--

 A  That is correct, sir. 

 Q  And that y

co ning what you found the day before in Special Agent Co

I re mber correctl

 A  If I did, sir, I obviously was one d

da fore. I do not h

 Q  Agent Cunningham, do you understand the question tha

yo

 A  I thought so, sir. 

 Q  I

be cker for me t

 Do you understand that two minutes ago or three minutes ago you said 

that you did not dictate anything on June 30th to that woman out in the hea

of  sun relating

da fore. Now, {2100} did y

mi s ago? 

 A  

an ng to her. 

 I do not remember dictating anything to the young lady 

of dence from those two cars. That's the only thing I remember because 

of the heat and that she was out there at the time we were going over 

tw hicles. 

 MR. LOWE:  Your Honor, I think I'm being quite clear in t

I' king and the witness simply is not answering. I ask you to

hi  not direct him to be responsive to my question and not to give the 

answer to what he wan

 I think I aske

 MR. SIKMA:  Your Honor, I submit that counsel is trying to confuse 

the witness

ho  with him. I 

qu clear from his answers. 

 MR. LOWE:  I appreciate the recus

re t to the Court that the witness is not being responsive to

Th  a simple pre



I t think he's answering my question. don'

s whether he had testified three or four minutes ago 

 the

veral minutes ago in response to a question I asked you I believe 

 te

d not dictate anything to that stenographer about 

ecia 's car, and the examination you had made of it the day 

fore stified to 

rlie

Recess taken.) 

102}

e of the jury.) 

anything about the Colar car on that date. I want to move on 

 ano

 that we can go 

roug

n 

ont s a 302 relating to the 1967 Ford which is in evidence 

d I  to the items we were talking 

out,

g to read this 

 My question wa

to  effect that I described. 

{2101} 

 THE COURT:  You may repeat your question. 

 Q  (By Mr. Lowe) I will rephrase it again. I'll try and keep it very, 

very simple. 

 Se

you stified to the effect that on June 30th on this hot day when you had 

a stenographer present at the 1967 Ford and the red Chevrolet inspection 

that on that date you di

Sp l Agent Coler

be . Now, am I or am I not remembering correctly what you te

ea r today? 

 A  As I recall, sir, that is correct. 

 Q  Thank you. 

 THE COURT:  Court will recess until 3:30. 

 (

{2  

 THE COURT:  The jury may be brought in. 

 (Whereupon, the following proceedings were had in the courtroom in 

the hearing and presenc

 MR. LOWE:  May I proceed? 

 THE COURT:  You may. 

 Q  (By Mr. Lowe) At the recess we had been talking about your dictation 

on June 30 of certain information regarding a 1967 Ford and red and white 

van and we also talked about your earlier testimony to the effect you did 

not dictate 

to ther area and I want to talk a little bit about some of the items you 

did find in the vehicles. I'm particularly going to try to focus on shotgun 

shells from a twelve gauge shotgun. .38 special or .357 magnum ammunition 

which is susceptible to being fired in a .357 pistol, .308 cartridges, .223 

cartridges. So I'll try to be specific in my questions so

th h this without too much time. 

 First of all, I would ask you to look at Government's Exhibit 123 i

fr of you which i

an simply want to go through that with you as

ab  the ones identified. 

 Going down the list, you'll follow me, I'm just goin



th h as we're all roug looking at it up there and see if I'm not properly reading 

. We

, that's a .30 caliber. Number four is 22.223 cartridges. 

m go

ven 

 19 

Q  And in fact if you look at the next page, how many pages is that 

2 th

 cartridge cases in it, is that correct? 

 So as to the 1967 Ford, the items that we have called off would 

clud

e listed here and we have identified those that 

u di ve turned into you by Mr. Kelso? 

al Agent Kelso, if he did any of that. 

es, sir. 

104}

r. 

 before you there, I believe it's Exhibit 134 which is a 302 

ted 

irearms items that were found in 

e re

prepared and I believe your name is the only one on 

at o

it  have one .223, then {2103} number two is the .38 special Remington 

Cartridge Casing. Is that possible to fire that in a .357 magnum? 

 A  AYes, sir. 

 Q  Number three

I' ing to go down to number six. One .38 special; number seven is four 

.38 special. I'll go down to item ten which is twelve .223s, then ele

is .38s. I'm correct so far, am I not? 

 A  Yes. 

 

30 at you have there? 

 A  Two. 

 Q  The second page you do down to item 14 which is four .38 specials, 

item 17 is 37 .38 specials. There is an empty box for .357 magnum but 

apparently did not have any

 A  That is correct. 

 Q 

in e all of the items that I listed before, any shotgun shells, .223, 

.308 or .38 special would b

yo d find or ha

 A  By whom, sir? 

 Q  Speci

 A  Along with Special Agent Kelso I collected it; y

{2  

 Q  That would be a complete list of those four types of ammunition 

that were found in the '67 Ford? 

 A  Yes, si

 Q  Now I want to do the same thing as to Special Agent -- let's take 

first, I've got

da July 10 for transcription in the upper right-hand, I think it's on 

the right-hand side there, relating to f

th d and white van and I ask you if you can identify that as a 302 prepared 

by you? 

 A  Yes, sir. 

 Q  And that was 

th ne, is it not? 

 A  Yes, sir. 

 Q  And was that prepared in the same manner as Defendant's Exhibit 

120 and 121 was prepared generally? 



 A  Generally speaking. 

 MR. LOWE:  Your Honor, I offer this in evidence on the same basis as 

ems o a different vehicle, that' 

n. 131. 

105}

 you. Would you give that -- 

first page of Defendant's Exhibit 

1, I he same thing there. Looking for those same four types 

 amm

nd two .357 magnum cartridges, different 

nufa  I look at item eight and ask you if the two Remington 

57 c

eve on that page of that exhibit. 

list it does not appear 

 me here are any. Excuse me. I beg your pardon. Item 13 is 

ree  other items on that page, 

d yo

 those four weapons that I described? 

 Exhibit 121 which is before 

u wh gent Williams' car and ask you if you can tell from 

it 120 and 121. It's the same list relating t

all. 

 THE COURT:  What is the number of that exhibit? 

 MR. LOWE:  134 I believe. 

 THE WITNESS:  131. 

 MR. LOWE:  I misspoke the

{2  

 MR. SIKMA:  May I see it, Your Honor? 

 MR. LOWE:  I thought I showed it to you just before we came back into 

the court. 

 MR. SIKMA:  Same objection, Your Honor. 

 MR. LOWE:  Thank

 THE COURT:  131 will be received. 

 Q  (By Mr. Lowe) Now if you look at the 

13  want to do t

of unition, down the list, item three is a .223 cartridge, item four is 

an item with one .357 magnum a

ma cturer. Then

.3 aliber Western cartridge cases shown in item eight would be capable 

of being fired in a .357 magnum pistol? 

 A  Two Remington .357s. Yes, sir. 

 Q  I'm going to underline that one item and circle item eight because 

the other two there would not be able to be fired in a .357 magnum, would 

they? 

 A  No. 

 Q  And that's all I beli

 We have the second page and looking down that 

to on that page t

th twelve gauge shotgun casings. Do you see any

an u look at the exhibit in front of you or this up here, which would 

be {2106} in the category of

 A  No, sir. 

 Q  And on the third page of the 302 there does not appear to be any 

of that ammunition either. 

 A  No, sir. 

 Q  I would ask you to look at Defendant

yo ich is Special A



th ist whether there are any of the four types of ammunition components 

that I described

at l

 earlier. I don't have a slide for this to put up on it. 

her 

rpos

 .38 special items here. 

d th

t the next one, twelve .38 special Winchester {2107} 

ster

.223s or 

ythi

 sir. 

rther do you see any other pieces on that page 

ich 

When you make a 302, that's not an 

fida

 A  No, sir. 

 Q  There are none. 

 And finally I think we already looked at this at one time for anot

pu e. The list on Defendant's Exhibit 120, going down the first item there, 

"specimens from front seat." It says, ".38 special" and another ".38 

special." Those two would be capable of being fired in a .357 magnum, wouldn't 

they? 

 A  Yes, sir. 

 Q  And then the next item is item three. In the trunk of the car you 

found a .38 special Remington. Let me underline the

An ree .38 special Winchester Western wad cutters. Would those be fired 

in a .357 magnum? 

 A  Yes, sir. 

 Q  And how abou

We n cartridge cases? 

 A  Yes, sir. Well, they could have been fired in them. 

 Q  Yes. That's right. 

 A  Yes. 

 Q  All right. 

 And in the trunk there are no shotgun shells or .308s or 

an ng like that on that list, are there? 

 A  No,

 Q  And going on down fu

wh relate to any of those ammunition components? 

 A  No, sir. 

 Q  I don't either. 

 How about this last page of 120, you don't see anything there, do you? 

 A  No, sir. 

 Q  I don't think anybody testified to this yet. This is a general 

background information question. 

af vit, that is, a 302 is not under oath or anything, is it? 

 A  No, sir. 

 Q  It's just a memorandum? 

 A  No, sir. 

 Q  I'm sorry. Your answer? 

 A  No, sir. 

 Q  Now based on what you have just said, to try and summarize, {2108} 



let's take Special Agent Colar's car first. That is the last one I went on. 

.38 special, you had one round in the trunk and three rounds in the trunk 

and twelve rounds in the trunk and in the front seat you had two individual 

unds he only ones. I trust 

at w

- let me ask you whether you ever testified 

an affidavit, I want to talk about some .38 cartridges for a moment, 

8 sp 57 magnum weapons. Did 

u as

ng regarding Mr. Peltier some time in 1966? Excuse me. 

6. 

e it? 

at has been marked as Defendant's Exhibit 124 and I 

st a you can identify it. Look 

f you see your own signature on it and also if 

state what the date is. The date frankly is not legible on my copy. 

rhap e approximate date of that 

fida

the 11th day of some month. 

he year, do you remember? Was it the fall 

 spr

ro  and I believe you identified those as being t

th hat we said then was that there were no shotgun shells, no .223 shells 

and no .308 shells found in the automobile by you in the Coler automobile, 

is that correct? 

 A  No, sir. 

 Q  No it's not correct or no you didn't find them? 

 A  I only found, sir, what is on the 302. 

 Q  Out of those four categories of ammunition in the Coler car, you 

only found .38 special ammunition, is that correct? 

 A  Yes. 

 Q  Did you ever tell anybody -

or gave 

.3 ecials which are capable of being fired in .3

yo  a matter of your official duties give an affidavit in support of an 

extradition proceedi

197

 A  Yes, sir. And there were mistakes in that particular -- 

 Q  And you gave that under oath, did you not? 

 A  Yes, sir. The best of my recollection. 

 Q  And I trust that when you gave something under oath you {2109} read 

it first and you're testifying in that affidavit that it is true to the best 

of your knowledge and belief at the time you mad

 A  Yes, sir. 

 Q  I show you wh

ju sk you to look at it for a moment to see if 

at it particularly to see i

you can 

Pe s you can tell if not the exact date th

af vit. 

 A  I can't read the month. It was 

 Q  Generally what time of t

or ing? 

 A  I don't recall, sir. 

 Q  You recognize your signature on that affidavit? 

 A  Yes, sir. 

 Q  You did give the affidavit under oath, did you not? 



 A  Yes, sir. 

 Q  When you gave the affidavit, did someone in requesting that from 

you indicate that it would be used in an extradition proceeding in Canada, 

a legal proceeding, in other words? 

 A  Yes, sir. 

{2110} 

 MR. LOWE:  Your Honor, I would like at this point to approach the bench, 

 we 

ts. Mr. Taikeff particularly 

d ea

hat I want to do with it in advance so that I am not interrupted 

when this witness is perhaps waiting, thinking of an 

swer

 Coler car, directly contradicts his statement he just 

de t

le most important cartridge in this entire 

al in the opinion of the defense; and what I would 

opos

interference -- that would be disruptive to my question. 

inly relevant. It is a direct contradiction of 

s te

, either offer 

 no thority to use the slide before it is exactly in 

iden e slide or I can't 

t it

asked for a side bar so you could rule on that now before I get a 

tnes

if could, for a moment? 

 THE COURT:  You may. 

 (Whereupon, the following proceedings were had at the bench:) 

 MR. LOWE:  We have had some false star

di rlier this day about when a question has been asked and answered and 

whether it inhibits the use of documents and so forth, and also on the 

procedure for admitting documents into evidence. 

 I want to explain to your Honor, what this is and what the significance 

is, and w

at a critical phase 

an , this is an affidavit which was given by this man which directly 

contradicts what he has just testified to under oath here and that is, it 

states, this right here (indicating), just read that, your Honor 

(indicating). 

 It says in the

ma hat he found no .223 cartridge in the Coler car. 

 This cartridge is the sing

investigation and tri

pr e to do and what I would like to do is right now at the side bar offer 

this {2111} in evidence and have you rule so that I can use it in what I 

consider to be a proper way without a lot of interference -- whether proper 

or improper 

 I believe it is certa

hi stimony here by an earlier sworn statement. I want to be able to use 

it and use a slide of this when I am questioning the witness. I don't know 

whether your Honor would feel I could use a slide of this before it is 

introduced into evidence; and that's what I would like to do

it w or have your au

ev ce. I don't want a Catch 22 where I can't use th

ge  in evidence. 

 I 

wi s in a situation where I don't want to be interrupted. 



 Did you read it? 

 MR. SIKMA:  I am familiar with it. I will stipulate that it is error 

 his

 nothing I can see that's wrong with using 

 as istent statement; but I think that in a sense it is the 

e of

d to by this witness. 

t he has testified as to what he found in that vehicle? 

rt that -- 

) That's the only part that is inconsistent. 

can 

phical error; that the context of all the other things 

at a n the previous page 

 enu here they were found. 

cal piece of defense evidence, and by any standard 

 is . This is on two different sworn 

 when he has testified differently or made an affidavit on one 

casi  

e made an affidavit under oath he found it here, and today 

 tes t. 

 show that discrepancy 

d in

m in 

e he

on  part. It isn't in the form of -- at least as it is written there -- 

it is not totally in error with regard to his custody of it, but it is in 

error as far as his particular finding of it. I think that it was found by 

Special Agent Hodge, and he has not testified in court here, that he found 

that. That's in {2112} an earlier affidavit. It can be used as a prior 

inconsistent statement. There is

it a prior incons

us  a straw man once again. They are using something that was in error 

and has not been testifie

 THE COURT:  Bu

 MR. SIKMA:  Yes, he has. I have no objection to the questioning. 

 THE COURT:  Is this the only pa

 MR. LOWE:  (Interrupting

I block that out and show -- I think the jury should be entitled to read 

the entire document. It is only in context that the jury can see that this 

is not just a typogra

th re said specifically refers to findings. I think o

it merates things found and w

 I feel this is a criti

it  admissible. This is sworn, Judge

occasions

oc on and both times under oath; and I --

 MR. SIKMA:  (Interrupting) You mean that he made {2113} two affidavits? 

 MR. LOWE:  H

he tified under oath that he did not find i

 THE COURT:  Well, you are certainly entitled to

an troduce the exhibit. 

 MR. LOWE:  I move to introduce it now. 

 MR. SIKMA:  I would -- I think I would object to items which are not 

inconsistent with his testimony. 

 THE COURT:  Well, it is a part of the total. I would agree with counsel, 

it is part of the total affidavits. 

 MR. LOWE:  Thank you, your Honor. 

 (Whereupon, the following proceedings were had in the courtroo

th aring and presence of the jury:) 

 MR. LOWE:  I would move the admission into evidence of Defendant's 

Exhibit 124. 



 THE COURT:  124 is received. 

 Exhibit No. 124, having been previously duly marked for 

enti

ered from trunk, Jack R. Coler automobile"; and I ask 

u, f  if that is an accurate recital of what is contained on 

ge 2

 ask you if the 1972 Chevrolet Biscayne automobile which 

 ref

her questions of this witness, your Honor. 

l. 

s that what you say? 

. Crooks will fall. 

REDIRECT EXAMINATION 

 MR.

 inconsistent with the statement, things 

u ha

ent on the affidavit is inconsistent with the -- or 

corr you stated in court today, is that it? 

bout the affidavit now, that 

 (Defendant's

id fication, so offered in evidence, was received.) 

 Q  (By Mr. Lowe) Now, Mr. Cunningham, I invite your attention to 

Paragraph 6, top of the second page, and you can read along with me and the 

jury can read along; and I will read Paragraph 6, says that:  Also in the 

said 1972 Chevrolet Biscayne automobile I found one .223 cartridge case in 

the trunk which {2114} I took into my possession and placed in an envelope 

marked "Items recov

yo irst of all,

Pa  of your affidavit under oath? 

 A  Yes, it is. 

 Q  And I will

is erred to there was Special Agent Coler's car? 

 A  Yes, it was; and that, by the way, sir, is not correct. 

 Q  It is not correct? 

 A  No, sir. 

 MR. LOWE:  Well. 

 I have no furt

 THE COURT:  Very wel

 MR. LOWE:  Would counsel like me to leave this up for him? I have no 

objection to counsel using this machine for some of these exhibits. 

 MR. SIKMA:  You may take it down. 

 MR. LOWE:  Thank you. 

 You can't fall over it, i

 MR. HULTMAN:  Mr

 MR. LOWE:  You have trouble negotiating it? 

 MR. CROOKS:  Would I be permitted to take it down? 

 MR. LOWE:  I will take it down in just a second. 

{2115} 

 

By  SIKMA: 

 Q  That statement you say is

yo ve testified to in court here today? 

 A  No, sir. 

 Q  The statem

in ect with what 

 A  No, sir, it is not, not what I testified to, sir. 

 Q  O.k. Were they facts -- I am talking a



st ent in the aatem ffidavit you said is incorrect? 

way -- it was pure recollection. When I was making out 

is a  have any 302's, I had nothing. They were all in 

pid 

 it over, and to the best of my recollection it was substantially correct 

 all

act know who did find that? 

ecords, yes, sir. 

s that? 

116}

nthrop Lodge, if I am not incorrect. 

ion it could 

 use iber lever firearm, is that correct, do you recall that? 

if I can refresh your 

coll

n the M1-30 aught 

 

hat was 

t th  this witness. That's 

e fi m, and I object and I move 

 A  Yes, sir. I did not find that cartridge case. 

 Q  Can you explain that? 

 A  I had no 

th ffidavit, I did not

Ra City, and inadvertently -- I was told that time was of the essence. 

I read

in  ways. 

 Q  Now, at the time when you did the affidavit, you did not have the 

items of evidence with you, is that correct? 

 A  I had nothing. 

 Q  Do you in f

 A  I have since -- reviewing r

 Q  And who wa

{2  

 A  That was Wi

 Q  And who is Winthrop Lodge? 

 A  He is a fingerprint examiner in the FBI. 

 Q  Do you know when found that? 

 A  No, sir, I do not. 

 MR. SIKMA:  Your Honor, if I may have just a moment? 

 THE COURT:  You may. 

 Q  (By Mr. Sikma) With regard to the Sierra loading manual, you were 

asked some questions about a lever action or types of ammunit

be d in a .30 cal

 A  No, sir. 

 Q  Those questions on cross examination -- 

re ection, I believe you testified that the lever action, .30 caliber, 

or 30-30 rather, are somewhat slower in muzzle velocity tha

six, is that correct?

 A  That is correct. 

 Q  Substantially slower. 

 Now, you indicated, I believe, that the slower caliber or the slower 

muzzle velocity rounds cannot -- or the weapons that fire slower muzzle 

velocity rounds cannot use -- or you cannot use high velocity rounds in their 

chambers, can you explain that? 

 MR. LOWE:  Your Honor, I object to the form of the question. T

no e testimony. That was never {2117} testified to by

th rst time that has been said in this courtroo



to e the question rephrased. 

 MR. SIKMA:  Your Honor, I would state that that is not a misstatement 

of the record. Counsel was examining the witness concerning what rou

 hav

nds could 

 fir ular firearm, in particular the 30-30 lever action; and 

is w

u. 

sn't contained, 

 the olt action rifle. 

erra bullet reloading manual? 

loading manuals set it forth. 

 Is it a fair statement that that's one of the uses of the reloading 

nual

. In other words, your loading manual also gives 

riou -30, 

ey w

be ed in a partic

th itness stated that the firearms -- the high velocity rounds could not 

be fired in those particular weapons, and I want him to explain the reason 

for that. 

 MR. LOWE:  That was not the testimony, your Honor. 

 MR. SIKMA:  Well, is that a fact -- I will withdraw the question. 

 MR. LOWE:  Thank yo

 Q  (By Mr. Sikma) Is that a fact, Mr. Cunningham? 

 A  I personally would not advise firing high velocity rounds in a lever 

action rifle. 

 Q  Why not? 

 A  Because due to the action itself, the cartridge i

as y say, in a b

 Q  And would that make it dangerous? 

 A  Yes, sir. 

 Q  Now, can you tell me whether or not the information that would tell 

you the safe loading or reloading of rounds to be used in different types 

of firearms is generally found in this {2118} Si

 A  Yes. All re

 Q 

ma , so that you don't overload it, overload a round so that it would 

be dangerous to use? 

 A  Well, partly, partly

va s loads for various cartridges. Normally, in your -- say in the 30

th ill give you a load that is the same as factory load along with various 

low velocity loads, also the load for cast bullets and various things such 

as that. 

{2119} 

 Q  Now, would that be a reason, or can you tell me whether or not that 

would be the reason why someone might save the brass that they find, empty 

cartridge casings, so that they could be reloaded? 

 A  If a person reloads, yes, sir, that's why they would save the brass. 

 MR. SIKMA:  I have no further questions. 

 RECROSS-EXAMINATION 

BY MR. LOWE 

 Q  Special Agent Cunningham, in regard to your last answer about people 



picking up brass for the purpose of reloading, based on your training and 

peri

s which might not be within his knowledge. I would make 

mpet

 I know twelve people that can answer 

at q

h powered 

muni ction and it might be dangerous? 

 have very little choice and they only have certain types of 

muni

ossible that they would use it for many, many rounds and not have 

ythi

ex ence as an FBI agent in the field of firearms identification, do you 

think that your expert opinion would be that if a fire fight with people 

shooting at you with automatic weapons, perhaps M-16's and so forth, that 

somebody's going to stop and pick up their brass and be only selective and 

pick up one kind and not another kind? Is that a logical thought -- 

 MR. SIKMA:  Your Honor, I object to this as calling for a conclusion 

of the witnes

co ency. 

 MR. LOWE:  He was invited. 

 I'll withdraw the question, I'll withdraw the question, Your Honor. 

 This witness may not be competent to answer that any more than he did 

the last one. 

{2120} 

 THE COURT:  I don't think it's a question for an expert any how. 

 MR. LOWE:  I dare say, Your Honor,

th uestion. 

 Q  (By Mr. Lowe) You said you would not advise using hig

am tion in a lever a

 A  No, sir. I was talking about 30-30, sir. 

 Q  Only 30-30? 

 A  Yes, sir. 

 Q  Let's talk about 30-30, which is a lever action rifle. 

 I believe your testimony was that you would not advise somebody to 

use high velocity loads, ammunition in such a weapon because it might be 

dangerous; is that correct? 

 A  Yes, sir. 

 Q  Let me give you a situation, though, where somebody feels -- 

hypothetically now, that there is an occurrence and some sort of event in 

which they

am tion available. If they were to use the ammunition of that 30-30 it's 

entirely p

an ng actually happen, isn't it? 

 A  Yes, sir. 

 Q  Are you familiar with the M-1 Grand rifle? 

 A  Generally, yes, sir. 

 Q  And you can clear up the dispute we had, does it fire {2121} 30-06 

ammunition? 

 A  Definitely, sir. 



 Q  Thank you. 

 MR. LOWE:  Is counsel now willing to stipulate that the M-1 fires -- 

s witness. 

mination I'm sure. 

it not a fact that 

 kn

rying to extradite Leonard Peltier 

om C  be an essential element of 

oof 

 that element of proof, that 

e .2 er's automobile, was an essential 

emen

t Mr. Peltier from Canada? 

 it true that at the time you made that affidavit that you 

ew y found in Coler's trunk was a very 

gnif

ted. 

 302's 

re y our memory? How could you single out one round 

t of ds that we've already heard about plus those that perhaps 

 MR. SIKMA:  There's no issue to stipulate. 

 MR. LOWE:  I thought you indicated that until you had an expert that 

you weren't going to stipulate. 

 MR. SIKMA:  Your Honor, I have no further questions of thi

 MR. LOWE:  I'm not through with him yet. You don't mind if I finish 

my recross-exa

 Q  (By Mr. Lowe) Now, at the time you made out the affidavit under 

oath that you found the .223 cartridge in Coler's car, is 

you ew that that was considered by the people conducting the investigation 

of this incident and the people who were t

fr anada that those people believed that to

pr in their case that Leonard Peltier somehow was connected up to that 

cartridge? 

 A  No, sir, I did not know that. 

 Q  Is it not true that you understood that

th 23 cartridge was in the trunk of Col

el t of some sort to the theory of the Government on the case and the 

efforts they were {2122} making to extrac

 A  No, sir, it is not true. 

 Q  Isn't

kn that that .223 round allegedl

si icant round among all of those that were collected in this 

investigation? 

 A  No, sir. Obviously I did not recall it. 

 Q  And you can't even give us a general idea what part of 1966 -- or 

1976 it was that you filled out this affidavit, whether it was November or 

January, you can't even give us a rough idea? 

 A  No, sir. 

 Q  But in any event it would have had to have been at least six months 

after this event took place and you made your investigation at Pine Ridge 

and at Hot Springs, isn't that true? 

 A  Yes, sir. 

 And as I testified earlier, sir, at your questioning, without reading 

my 302's I cannot, and I could not remember what was collec

 Q  Well, then can you tell this jury if you didn't have your

we ou relying entirely on y

ou  all the roun



we ollected and not re c discussed yet in testimony, how could you remember 

at o hat {2123} 

u fo t in Coler's trunk? 

. 

hat I just asked you? 

 it, sir. 

 Let me ask it again. 

 this. He's arguing with the 

tnes

viously was not 

spon  I'll rephrase it 

our Honor would rather have it read back. 

. Lowe) Can you tell this jury why it is that you remember 

at o

s so-called crime scene 

 the e that affidavit why it would be that you would remember 

at o

fidavit that 

u re

ge I had no 302's. 

did t I had, and I thought that the information 

at w

 just then you started to say something 

out 

ave it to you to sign? 

fidavit because they told 

u to

 If you read it you would have understood that you were making a 

pres ouldn't you? 

the trunk. I could not obviously be 

th ne single round and put a statement under oath to the effect t

yo und it, and you found i

 A  Obviously, sir, I made a mistake at the time I made the affidavit. 

 I was basing it on my recollection which obviously was not very good

 Q  Do you understand the question t

 A  I thought I answered

 Q  No, I don't think you understood the question.

 MR. SIKMA:  Your Honor, I'd object to

wi s. 

 MR. LOWE:  I'm not arguing with the witness. He's ob

re sive to my question. Rather than have it read back

unless Y

 THE COURT:  You may restate it. 

 Q  (By Mr

th ne single round at the time you made out this affidavit among all the 

rounds that were collected from various places in thi

at  time you mad

th ne round and say that you found it in Coler's trunk? 

 A  I obviously didn't remember it, sir. 

 Q  Can you tell the jury then why you would say in your af

yo membered it if you didn't at that time at {2124} least think that you 

remembered it? 

 A  I thought the person -- to the best of my knowled

I not obviously remember wha

th as being given to me was what was coming from my 302's. And obviously 

based on my recollection of what I collected, my recollection was not good 

at that time. 

 Q  Would I be correct in saying that what you were about to say at 

the beginning of what your answer was,

ab you thought "that the person" and you stopped. Isn't it true that 

somebody else made that affidavit up for you and g

 A  Yes, sir. 

 Q  And isn't it true that you signed that af

yo  sign that affidavit without even reading it? 

 A  No, sir. 

 Q 

re entation that you found a round in Coler's trunk, w

 A  I found other evidence in 



sp ic. ecif

 my 302. 

, I object. Counsel is arguing {2125} with the 

tnes

ffidavit before you signed it, is that what you are telling 

e Co

.223 cartridge in the trunk? 

r, I'd object. The question has been asked and 

swer counsel is just arguing with the witness. 

e rest. 

der of that affidavit that he 

und  that question. 

know, sir. 

read it back? 

hink he may have answered it. 

ad it back. 

did you comprehend that, 

 I thought that it was coming from

 Q  Let's try it again. 

 I thought I asked a very simple question. 

 MR. SIKMA:  Your Honor

wi s. It's obvious that -- 

 THE COURT:  The question I think has been answered. 

 Q  (By Mr. Lowe) Now let me ask you this question:  You read the 302, 

you read the a

th urt? 

 A  Yes, sir. 

 Q  When you read that paragraph 6 did you understand when you read 

it, did you comprehend that, representing to anybody that read the affidavit 

you gave under oath that you found the 

 MR. SIKMA:  Your Hono

an ed a number of times and 

 MR. LOWE:  He has not answered whether he understood upon reading that 

paragraph that that is what it said. 

 MR. SIKMA:  That's precisely the same question that was asked earlier, 

Your Honor. 

 MR. LOWE:  It is not. 

 THE COURT:  You may answer. 

 A  I did not know there was any significance, which I answered 

previously, to that particular paragraph and any of th

 I do not, the significance of that paragraph at the time I signed this 

affidavit was not apparent to me. 

 MR. LOWE:  Your Honor, I am saying I know he's not answering my question 

and I ask that the Court direct him to be {2126} responsive. I'm not asking 

whether it's significant. I'm asking whether he knew when he read that 

paragraph that it was holding out to the rea

fo that round in the trunk. And I am entitled to an answer to

 THE COURT:  Do you understand the question? 

 THE WITNESS:  I do not 

 MR. LOWE:  Shall I restate it or would the reporter 

 MR. SIKMA:  Your Honor, he's answered the question now. 

 THE COURT:  I t

 Reporter will re

 (Whereupon, question read back:  "Question:  When you read that 

paragraph 6 did you understand when you read it, 



re enting to anybody that read the affidapres vit you gave under oath, that 

u fo cartridge in the trunk?") 

-- 

e conversations or other correspondence 

d to this affidavit prior to the signing, time you executed it? 

contained 

 par

. SIKMA:  Your Honor, I'd object. This question has been asked and 

swer r it a number of times and 

E:  I have never asked that question, Your Honor. 

the information was correct or not. I'm not 

ing

 somebody has prepared the affidavit purportedly 

 his al piece of information right now. 

ion. The witness has testified to his knowledge at this particular 

me w

yo und the .223 

 THE COURT:  And his answer was "I did not." So I think that answered 

the question. 

 Q  (By Mr. Lowe) Who made up this affidavit if you know? 

 A  I do not. 

 Q  Who sent it? 

 A  It was sent in from Rapid City. 

 Q  Who signed the cover letter or whatever document that came {2127} 

with it explaining that you were to 

 A  I don't know. 

 Q  Did it have anything other than just the bare affidavit in an 

envelope? 

 A  I do not recall, sir. 

 Q  Did you have any telephon

with regar

 A  I do not recall. 

 Q  Would it be fair for me to say that at the time you signed this 

affidavit under oath you did not know whether or not the information 

in agraph 6 was true or not? 

 MR

an ed a number of times. Counsel has gone ove

I think it's -- the Court has ruled on this objection. 

 MR. LOW

 MR. SIKMA:  Your Honor, he probably changed a word or two in the 

question, but the matter was gone over about a half a dozen times now and 

I object, Your Honor. 

 THE COURT:  I think he has answered it. He stated he thought it came 

off his 302, so I think that answers the question. 

 MR. LOWE:  Your Honor, I think this is critical and I think it's 

important that he make a stand as to whether he knew {2128} at the time he 

signed the affidavit whether 

ask  that he knew it was false, but that he knew, whether he knew it was 

true or not true, or whether he just didn't do anything and was relying 

entirely on the fact that

in  302's. And that's a critic

 MR. SIKMA:  Your Honor, I'd submit it's not a very critical piece of 

informat

ti ith the use of these, with the use of these documents which he has 



vigorously attempted to get admitted into evidence, which have been admitted 

ence. 

s 

me. 

e except counsel himself. And I would submit, Your 

nor,

ask the question 

ce m

For the first time I have ever asked you this question 

 the ve read paragraph 6 and I ask you at the time you signed 

e af u relying 

 the

s true. Otherwise I wouldn't have signed the 

fida

 

 we approach the bench, Your Honor?' 

 proceedings were had at the bench:) 

Government disclose information to us, or documents 

 us, the Brady guidelines for exculpatory or possible 

culp ion, namely that the Government disclose and provide 

 wit

ngham with the affidavit as well as the information, and who prepared 

e af  when they were sent to 

ecia

ernment resists. First {2130} of all 

the

hings that they are projecting here. That they could have made 

y su

 part of of the U.S. Attorney at 

is t

into evid

 The facts to the best of his recollection are before the jury at thi

ti Counsel is complaining that this document is wrong and no one has 

offered it into evidenc

Ho  that the matter is simply repetitious and therefore objectionable. 

 THE COURT:  I think it's repetitious, but you may 

on ore and that's it. 

 Q  (By Mr. Lowe) 

in se words, you'

th fidavit did you know whether that was true or not, or were yo

on  fact {2129} that somebody had put it in the affidavit? 

 A  Well, I read the whole document as well as that paragraph. To the 

best of my recollection it wa

af vit. 

 MR. LOWE:  May I have just a word, Your Honor? 

 (Defense counsel conferring.) 

 MR. LOWE:  No further questions, Your Honor. 

 MR. SIKMA:  That's all I have, Your Honor. 

 THE COURT:  You may step down. 

 MR. SIKMA:  Plaintiff calls Michael Gammage.

 MR. LOWE:  May

 THE COURT:  You may. 

 (Whereupon, the following

 MR. LOWE:  Your Honor, we would move under the authority of Brady against 

Maryland to have the 

to  which would fall under 

ex atory informat

us h copies of any covering documents that were sent to Special Agent 

Cunni

th fidavit. And any documents that accompany it

Sp l Agent Cunningham. 

 MR. HULTMAN:  Your Honor, the Gov

on  ground that it's been at least six months that counsel has known of 

the very t

an ch request at the proper time and, nextly, that there is no knowledge. 

And the position of the Government on the

th ime, he had no knowledge of what is now being presented, and thirdly 

that in the judgment of the U.S. Attorney doesn't constitute Brady material. 



 THE COURT:  It was Brady v. ? 

 MR. LOWE:  Brady v. Maryland. 

 I'm not sure what Mr. Hultman is talking about, and I say this, correct 

me if I'm wrong, but I believe the first time that I saw that material was 

when the 3500 material was given to us. I don't know when it was, a couple 

 nig eral days ago is the first time I 

w it

 TAIKEFF:  Your Honor, I'd just like to add one legal observation. 

 the Government argues that it need not 

mply

e cases tend to support that view. But if any case deviates 

om t me. They don't put it in 

 the

Well, my posture is, one, that that is the case; and 

o, t

We understand what we're talking about by Brady. But 

 pos

 

ders

. HULTMAN:  John, I've stated on the record, and I think we know 

e is

it to the Court. 

ful to read them before. 

u are 

of hts ago, something like that, sev

sa . 

 And secondly under Brady against Maryland those disclosures must be 

made at any time. There's no disclosure on Brady. 

 THE COURT:  I will take your request under advisement. 

 MR.

 Often it is my experience that

co  with Brady well in advance of trial, but that the appropriate time 

for it to comply with Brady is {2131} just at the beginning of, or during 

the trial when the need for the information becomes apparent. 

 I think th

fr hat it's only because they accelerate the ti

at  end of the trial or after the trial. 

 Obviously during the trial is the last time when Brady could ever be 

operative. 

 MR. HULTMAN:  

tw hat under, I'm taking the position unless the Court would rule to the 

contrary, that it doesn't constitute "Brady Agurs". 

 MR. TAIKEFF:  That's a separate question. 

 MR. HULTMAN:  

my ition is there's later cases that modify and put it in a different 

posture and that's why I use the term Agurs, Brady-Agurs so everyone

un tands. 

 MR. LOWE:  To the extent that we may end up arguing at the sidebar 

or in court at some point -- 

 MR. HULTMAN:  You haven't been damaged. 

 MR. LOWE:  You just let us know what those cases are so if they are 

raised before the Court we will be able to talk about them intelligently. 

 MR

th sue we're talking about. I mean you can {2132} brief it the same as 

I can brief 

 MR. LOWE:  I'm saying if you are going to refer to cases, it would 

be help

 MR. HULTMAN:  It's the last issue in the case. Your Honor, yo



ve amiliar with the Agurs case. ry f

A-g-u-r-s. 

s. Now, you said several cases, that's why I asked. 

d by the 

xt m-a-g-e is going to relate to the 

apon

ntified himself as Robert LaMonte, if you want to stipulate 

 tha

, because as far as the incident is concerned we've taken a 

nera t the entire episode is not relevant, and we don't have 

 arg

nts here being 

ejud  you would use those photographs I hope before you offer 

y ph

OURT:  Very well. 

identify {2134} 

e ve

 I'll give you the citation, John. 427 U.S. 97. That's June 24, 1976. 

U.S. v. 

 MR. LOWE:  That's the only case you're speaking of? You mentioned 

several case

 MR. HULTMAN:  I didn't mean to say -- 

 MR. TAIKEFF:  I have a matter which I think will probably be easily 

resolved. I just want to make sure that the testimony to be offere

ne witness, Michael Gammage, G-a-m-

we s which were found in Wichita and the weapons only. 

 MR. HULTMAN:  That's right. 

 Well, is it weapons only? No, I think he'll relate to the scene and 

photographs and so forth which tie to the weapons and the event itself. 

 MR. SIKMA:  Also, unless you want to stipulate to the identity of Robert 

Robideau who ide

to t fact I won't go into it. 

 MR. TAIKEFF:  You mean he was the person who was injured {2133} in 

the scene? 

 MR. SIKMA:  Yes. 

 MR. TAIKEFF:  Yes, of course. 

 MR. SIKMA:  And that I'll just read that stipulation. Then we won't, 

I won't go into it with this witness if that's all right, I mean if you prefer 

that. 

 MR. TAIKEFF:  Either way. 

 MR. SIKMA:  I think it would save us time if we stipulate to it. 

 MR. TAIKEFF:  Okay. I just want to make sure that the kind of evidence, 

whether it's pictorial or verbal or real, that we made reference to in our 

trial memorandum is not displayed to the jury until his Honor has a chance 

to consider it

ge l position tha

to ue that again because I believe His Honor has overruled our objection. 

 However, we now have the question of certain eleme

pr icial, and if

an otograph you give us a chance to look at it. 

 MR. HULTMAN:  Let's get them now. 

 MR. TAIKEFF:  May we do that now, Your Honor. 

 THE C

 MR. SIKMA:  Take this one out, but it does 

th hicle. 



 MR. TAIKEFF:  We have no objection to the license plate, Your Honor. 

t subject which followed our original 

siti s in this case. 

 correct about that, Mr. Sikma? 

at's correct? 

en think that it would give Detroit a new idea. 

IKMA:  I think that it is, Your Honor, I think that it shows number 

e, t

ntroduce that {2135} evidence. 

hand grenade which is the type found in the 

stim t the Al running residence, which will 

me u

to the photograph which is on page 

. An

record.) 

hat was found near this thing. 

 

 wou her crime 

d it dant was not involved. 

 it' another person well after the event. 

 Now, Your Honor, pages 1, 2 and 3 show the vehicle after the explosion. 

There has already been testimony on tha

po on that this entire episode is irrelevant to the issue

 I don't see why the necessity is to show them these photographs and 

emphasize the nature of that incident. The defendant is not purported to 

have been there. Am I

 MR. SIKMA:  Th

 THE COURT:  The defendant is what? 

 MR. TAIKEFF:  Not purported to have been there. 

 And I admit that it has a certain amount of drama to it. In fact, one 

might ev

 However, I really don't think it's appropriate. Although I could surely 

understand the Government's desire to introduce it. 

 MR. S

on he number of weapons involved here. Some of the weapons directly related 

to tent city. 

 MR. TAIKEFF:  We have no objection to that. We believe it's proper 

for the Government to i

 MR. SIKMA:  this is a 

te ony, both at tent city and a

co p at a later time. Exactly the same type of things which were carried 

away from the scene on this day. 

 The firearms there -- 

 MR. TAIKEFF:  We have no objection 

10 d assuming that my eyesight is serving me well, and there are only 

weapons and a belt, firearms when I say weapons, then we have no objections 

to 11 and 12. And we object, specifically object to 13. That's the kind of 

material we think is inappropriate and I'll state it very briefly, Your Honor. 

 Off the record. 

 (Discussion off the 

 THE COURT:  What is that, a hand grenade? 

 MR. SIKMA:  That is a hand grenade t

 MR. TAIKEFF:  Your Honor, we believe that the photographs we've objected

to ld compound a problem. This is to begin with proof of anot

an  has to do with a time and place where the defen

So s proof of another crime of 

 I believe it's between four and five months after the {2136} event, 

June of '75. It's too far removed and too far attenuated from either the 



defendant or the events of June 26th. 

 THE COURT:  Are those hand grenades tied up to tent city and the -- 

 the Jumping Bull compound? 

Those hand grenades? 

ly the same kind. 

 Mr. Sikma. 

eve they were carried away from that area. 

 or review your testimony you will find that what you are dealing 

th t pop bottle or beer bottle. 

ch Leonard Peltier -- 

the Al Running residence? 

ink 

nnec , Robert 

bide

him, and on the same compound, and I think that 

ere 

a matter for the 

ry t

s a step further removed than that. This is the conduct of other 

ople

 MR. SIKMA:  Yes, Your Honor. 

 THE COURT:  -- and

 MR. SIKMA:  Yes, Your Honor. 

 MR. TAIKEFF:  

 MR. SIKMA:  Exact

 MR. TAIKEFF:  At tent city? 

 MR. SIKMA:  Yes. I believe they were -- 

 MR. TAIKEFF:  I believe you are mistaken,

 MR. SIKMA:  I beli

 MR. TAIKEFF:  I believe you are mistaken. If you look at your other 

photographs

wi here was a homemade soda 

 MR. SIKMA:  But I think one other thing, Your Honor, these kinds, 

precisely this same thing was found at the Al Running residence where, which 

is the area to whi

 THE COURT:  Where is 

 MR. TAIKEFF:  Rosebud Reservation. 

{2137} 

 MR. SIKMA:  Rosebud Reservation. 

 THE COURT:  Yes, I know now. 

 MR. SIKMA:  Where the weapons were found, and I think there's a rational 

relationship between these items and the Al Running residence which I th

co ts this defendant to other persons, such as Mike Anderson

Ro au and Norman Charles who were in this vehicle, and also Dino Butler 

who was at the Al Running residence and who was arrested there with these 

items in the same room with 

th is a relationship which ties the two together. 

 I think that the weight to be given this evidence is 

ju o decide, but I believe that it does rise to the level of admissibility. 

 MR. TAIKEFF:  I wasn't addressing myself at all to the question of 

weight. I was merely trying to persuade Your Honor that if Leonard Peltier 

himself four months after the even had certain materials or weapons in his 

possession, that there would be a serious question as to whether evidence 

of that other crime would be admissible out of consideration of possible 

prejudice. 

 This i

pe  with the defendant in no way connected with these events, except that 



at one time several months earlier he was in a certain relationship to them. 

It would {2138} that if this case were tried a year from now and in the course 

of that year these people, most or all of whom are free at this time except 

Mr. Robideau, committed further criminal acts, it would be adduceable because 

 an 

  Your Honor, I think that it does relate to state of mind 

at w

l find that wherever this defendant is followed, 

ery 

ich has been made in the argument that from time to time that 

e de

at that is not the case and this certainly goes to 

but 

e of 9? 

139}

's found there, and also 

piec  one. 

 of one of those. 

 record reflect that Your Honor is looking at 

mber

of earlier relationship which had existed in June of 1975. 

 So it is both the problem of proof of other crimes and particularly 

aggravated by the fact that they're not the crimes of the defendant. If they 

were the crimes of the defendant they'd be questionably admissible. 

 MR. SIKMA:

th as present at the Jumping Bull residence, the tent area in particular. 

I think that the Court wil

ev place where this defendant sets up residence and the people that are 

associated with this group, you will find that you don't find one or two 

weapons, a variety, a great variety of weapons. You find a great variety 

of explosives and very dangerous items which certainly goes to rebut the 

statement wh

th fendant's activities and those activities of persons associated with 

him are principally religious in nature. 

 I would submit th

re that. 

 THE COURT:  What is the significanc

{2  

 MR. SIKMA:  Right there, the hand grenade that

a e of weapon. And here's another

 THE COURT:  What is the significance of -- 

 MR. SIKMA:  Okay. This shrapnel which is the explosion

 MR. TAIKEFF:  May the

nu  -- 

 THE COURT:  It's hard to see because there's no number there. 

 MR. SIKMA:  Oh, I'm sorry. Should be. 

 THE COURT:  There's 7 and 8, and then no number on that. Then 9 and 

10 presumably. 

 MR. TAIKEFF:  The photograph which precedes 9 that Mr. Sikma was 

addressing himself to, it shows the force of the explosion. 

 MR. SIKMA:  And the shrapnel, pieces of shrapnel from these various 

items. 

 THE COURT:  What is the significance of 7? 

 MR. SIKMA:  There are a number of cartridge cases which are identified 

that relate to the weapons here. 



 The weapons are not being carried just by themselves. There are a number 

of weapons being carried with substantial amount of ammunition. 

 THE COURT:  What is the significance of 6? 

{2140} 

 MR. SIKMA:  The significance is just the explanation of the explosion 

ich  a rear view I think, and one of them 

pear to be cumulative. 

41}

MICHAEL GAMMAGE, 

ing

d Firearms 

at your occupation on September 10, 1975? 

 an investigation in the 

tern

t that time. 

tate 35 but it's where Interstate 35 crosses 

e Ka sas Turnpike. This area was 

enti

wh is shown on other pages. One is

is a front view. 

 THE COURT:  Well, it seems to me that 4, 6 and the rest of these should 

be received. 

 And 5, 3, 2 seem to be just cumulative. 

 MR. SIKMA:  Okay. I'll take those off, 5, 3 and 2. 

 THE COURT:  Those ap

 MR. SIKMA:  I will remove those photographs, Your Honor. 

 THE COURT:  That's the ruling of the Court. 

 MR. TAIKEFF:  Thank you, Your Honor. 

{21  

 

be  first duly sworn, testified as follows: 

 DIRECT EXAMINATION 

BY MR. SIKMA: 

 Q  Please tell the jury your name. 

 A  My name is Michael D. Gammage. 

 Q  What is your occupation? 

 A  I'm a special agent of the Bureau of Alcohol, Tobacco an

for the United States Treasury Department. 

 Q  Was th

 A  Yes, it was. 

 Q  And were you also working in, where were you working on that day? 

 A  I was working in Wichita, Kansas. 

 Q  Did you have a call to go out and make

af oon approximately 4:00 o'clock on that date? 

 A  Yes, sir, I did. 

 Q  Would you please tell the jury where it was that you went and for 

what purpose a

 A  I went to an area on the Kansas Turnpike which is an extension of 

Interstate 35. It's not Inters

th nsas-Oklahoma border and back east the Kan

id fied by mile markers and the area I was in was milepost 29 which is 

south of Wichita in Sumner County. 



 Q  And did you go to that place? 

142}

 there? 

ound lane on the west shoulder, which was 

 my 

hat appeared to have been involved in 

 exp

nt straight up and down and the car had smoke 

rks 

be north 

 the f blankets, clothing, a pack. 

uth 

Yes, sir, they do. 

here may be specific items we'll have specific objections to 

 som  to the general admissibility, and also subject to 

e re

you to look at the photographs and describe 

r th u 

w at

{2  

 A  Yes, I did. 

 Q  And what did you observe

 A  When I arrived in the vicinity of milepost 29, I was in the southbound 

lane and I observed in the southb

to right, what appeared to be a very late model, not a late model, '65 

model, in that area, station wagon t

an losion and fire. The roof had been torn from the vehicle and was standing 

perpendicular to the paveme

ma and it was very badly rusted. 

 To the rear of the car I observed nearest me, which would 

of  car, a pile of clothing which consisted o

So of that pile near the rear of the vehicle I observed a pile, a group 

of firearms that had been grouped together. 

 Q  I will show you what is marked for identification as Government 

Exhibit 62 and ask you whether or not you recognize those photographs? 

 A  Yes, sir, I do. 

 Q  Now do those photographs accurately reflect what you observed at 

the time on the 10th of September, 1975 in Wichita? 

 A  

 MR. SIKMA:  Your Honor, I would offer these photographs into evidence 

at this time. 

{2143} 

 MR. LOWE:  Your Honor, we would have no objection as to general 

depiction. T

in e instances but as

th cord. 

 THE COURT:  Subject to the record that has been made with reference 

to those photographs, they're received in evidence, Exhibit 62 is received 

in evidence. 

 Q  (By Mr. Sikma) I would ask 

fo e jury generally what you observed in the photographs and what yo

sa  that particular time you made those observations. 

 A  First paragraph is or a license plate that is normally affixed to 

either the front of the rear or both places on a vehicle. It says, "'75 

Oklahoma is okay" and the number is "P" as in Paul, "E" as in Edward, "3445." 

The license plate is white background with green border and green lettering 

and numbering. This was found in the vicinity after I arrived and initiated 



the search of the area. 

 This photograph is looking from -- 

 Q  Which page are you on? 

 A  I'm sorry. This is page 4. Now the first one was page one. 

hicle looking from the left rear 

arte  east of the vehicle. 

's t 2144} side. The left rear door is open exposing 

e in

 a photograph taken due north of the vehicle in the immediate 

regr

e is a piece of metal that was off the car, debris, and then the 

ack 

is a closer shot of the debris directly near the 

mper

ich is 

is p . 

st side of the vehicle. This is 

ar t ating). This would 

 th

ade. This is 

por

 the back side. 

e the roof had been attached and 

so i where the seat was and also some charred areas. 

 Q  Page 4 is a photograph of the ve

qu r panel. That would be to the north and slightly

It aking a shot of the left {

th terior of the car. 

Page number 6 is

fo ound. It shows the pile of clothing and between the clothing and the 

car ther

st of firearms are directly to the rear of the vehicle. 

 Then there is the vehicle with the rear shot showing that the tailgate 

has been blow off the car and the top is raised and the interior is charred. 

 Photograph number 7 

bu . This is a metal piece off the car and also showing debris that includes 

the shotgun shells and rifle shells and .45 caliber automatic Colt pistol 

shells and what appears to be the upper forearm of an M1 carbine wh

th iece right here (indicating)

 Number 8 is the photograph on the we

ne he right rear tire which is pictured here (indic

be e right rear quarter panel (indicating). Directly below this was 

pictured what we believed at the time was a homemade hand gren

a tion of the car and this article here is a canteen with the cover 

partially burned off (indicating). 

 Mr. Sikma, I don't have a page number on this {2145} photograph. 

 Q  What is the page that follows that photograph? 

 A  It's page 9 but it's on

 Q  So it would be the reverse side of page 9, is that correct? 

 A  Yes, sir, it would. 

 Q  What is on the reverse side of page 9? 

 A  This is a closer shot into the interior of the car from the east 

side of the car shot through the left rear passenger door. You see the holes 

in the vehicle. You see the main strut wher

al nside you see the frame 

 Photograph number 9 is taken on the west side of the car photographing 

the right front tire. Directly under the right front bumper was another device 

that we believe to be a homemade hand grenade. This is part of the spare 

tire that had been on top of the car directly behind the driver's seat that 



had subsequently caught fire and separated and burned. 

 Photograph 10 is the stack of weapons after they were separated and 

aced self and also shotgun shells and debris. This is a 

otgu rifle, that's a rifle, that is a rifle 

d th indicating). This article 

umber 12 is a photograph of the two revolvers, another 

otog

e turnpike which is a bar ditch, it's not the median, it's over on the 

ft outhbound lane. In the middle of the 

otog suspected of being 

me

rked as Government Exhibit 30A. 

n yo ize Government Exhibit 30A? 

 Exhibit 30A? 

re to the rear 

 the

147}

people on September the 12th, 

tely 8:00 A.M. on the body of Elliott Biel. I went back to our 

adqu  again called to the laboratory and 

itn ner that I had given him and witnessed 

m di

pl  in a line by my

sh n, this is a rifle, that's a 

an at is a rifle and these two are revolvers (

is a seat belt (indicating). 

 Photograph number 11 is a closer view at a different {2146} angle of 

essentially the same weapons. Again we have the rifle, rifle, double barrel 

shotgun as pictured in the other photograph, rifle and these two are also 

rifles and here's a closer shot of the belt (indicating). 

 Photograph n

ph raph of this same rifle and then this rifle is again photographed 

(indicating). The double barreled shotgun and the other rifle here 

(indicating). 

 Number 13 is a photograph that has a background of the grassy area 

of th

le side of the highway on the s

ph raph is another device that we picked up that we 

a ho made grenade at the time. 

 Q  I would show you what has been ma

Ca u tell me whether or not you recogn

 A  Yes, sir, I do. 

 Q  And where did you first see Government

 A  I saw this exhibit in the stack of firearms that we

of  vehicle pictured in Exhibit 62. 

 Q  And what did you do with this item when you found it? 

 A  It was processed as evidence and taken into our custody and 

subsequently shipped to Washington, D.C. for laboratory analysis. 
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 Q  How did it get to Washington, D.C.? 

 A  I personally transported it there. 

 Q  And to whom did you deliver it? 

 A  It was delivered to our lab 

approxima

he arters building and at 10:30 I was

I w essed Mr. Biel open the contai

hi sassemble or take out the weapons and I picked up this weapon and one 

other and personally handed it to FBI agent Evan Hodge at 11:00 o'clock in 

the morning on September 12, 1975. 



 MR. SIKMA:  Your Honor, first I would offer into evidence at this time 

Government Exhibit 30A. 

 MR. LOWE:  We have no objection, Your Honor. 

 THE COURT:  Exhibit 30A is received. 

 Q  (By Mr. Sikma) Would you tell the jury what kind of firearm that 

? 

e. 

vidence at this time Government Exhibit 

AA.

 No. 30-AA, having been previously duly marked 

r id

se me just a moment. What is the number, what have 

u de

  34-A. 

is

 A  This firearm is a Remington model 760 Game Master, caliber .308 

pump action rifl

 Q  Do you have any knowledge of your own experience as to who uses 

that kind of firearm? 

 A  This is a firearm designed of the general sporting caliber. I have 

not seen any in possession of anyone other than the Federal Bureau of 

Investigation. 

{2148} 

 Q  I would ask you to look at Government Exhibit 30-AA and tell me 

whether or not you know what kind of firearm that is? 

 A  (Examining) Yes, sir, I do. 

 Q  And what kind of firearm is that? 

 A  This is a Remington Model 76, Game Master, Caliber 3.08 rifle. 

 Q  Is that similar to the firearm which is Government Exhibit 30-A? 

 A  Yes, sir, it is. 

 MR. SIKMA:  I would offer into e

30-  

 MR. LOWE:  No objection. 

 THE COURT:  30-AA is received. 

 (Plaintiff's Exhibit

fo entification, so offered in evidence, was received.) 

 MR. SIKMA:  I guess that's already in evidence. 

 THE COURT:  The Clerk tells me that is in evidence. 

 MR. SIKMA:  Thank you, your Honor. 

 Q  (By Mr. Sikma) I will show you what is marked as Government Exhibit 

34-A. 

 MR. LOWE:  Your Honor, we would object to any testimony about this 

particular item, and on the ground that it is irrelevant; and I would like 

in support of that objection to be able to have a couple of questions on 

{2149} voir dire. 

 THE COURT:  Excu

yo signated that? 

 MR. SIKMA:



 THE COURT:  34-A. 

 You may voir dire. 

 We are trying to resolve 

e qu

E COURT:  You may. 

his particular item, the Defendant and the Government agree to 

ipul  62, 

at R  identified himself as Robert 

Mont

r Honor, we have agreed to stipulate that the vehicle 

rtra

 vehicle, is 

t c

  Yes, your Honor, we agree to that. 

ideau -- 

and Mr. Anderson were in that 

hicl

. LOWE:  In order not to mislead intentionally other counsel, there 

e o

nor, that's correct, we will agree. 

 Anderson, Mr. Charles and 

. Ro ashima Banks. 

 be taken 

 evi

t a moment here? 

ounsel confer.) 

o not think that voir dire 

 (Mr. Lowe hands document to Mr. Sikma.) 

 (Counsel confer.) 

 MR. LOWE:  Could we have a moment, your Honor?

th estion. 

 TH

 MR. SIKMA:  Your Honor, while Mr. Taikeff is attempting to check his 

records on t

st ate that in the vehicle which is portrayed in Government Exhibit

th obert Eugene Robideau, who on that date

La e, was riding in that vehicle with Norman Charles and Michael Anderson. 

 MR. LOWE:  You

po yed in Government's Exhibit 62 does so show; and I believe the 

Government has conceded also that Mr. Peltier was not in that

tha orrect? 

 MR. SIKMA:

 THE COURT:  The stipulation then is that Mr. Rob

 MR. SIKMA:  (Interrupting) Mr. Charles and Mr. {2150} Anderson. 

 THE COURT:  (Continuing) -- Mr. Charles 

ve e. Mr. Peltier was not in the vehicle. 

 MR. SIKMA:  That's correct, your Honor. 

 THE COURT:  Very well. 

 MR

wer ther people in the vehicle besides those three, Jean Bordeau, Dennis 

Banks and Bernie Nichols, I believe is the other name. 

 MR. SIKMA:  Yes, your Ho

 THE COURT:  Three other vehicles besides Anderson, Mr. Charles and 

Mr. Robideau. 

 MR. LOWE:  Three other people besides Mr.

Mr bideau; also a one and a half year old baby named K

 MR. SIKMA:  We will agree to that. 

 THE COURT:  The jury will remember that a stipulation may

as dence on which the parties agree. 

 MR. SIKMA:  Your Honor, may I have jus

 (C

 MR. LOWE:  Your Honor, I believe I am on voir dire. I have a problem. 

It is now seven minutes before 5:00. {2151} I d

would possibly at 5:00. I don't want to get in the middle of an important 



series of questions and one which requires some continuity. If you want to 

 cou first thing in the morning, let 

 beg oing to take very long. My option 

 to tes and start at 9:00 o'clock. 

 questions. I would 

prec ectly proper to 

ntin y would like to save this until tomorrow, but I have 

witn

 stand. 

ave cross examination. 

other matter I am going to have to take up after 

00, 

st that we recess at this time. 

0, 1977.) 

153}

hereupon, the following proceedings were had in chambers, the Court, 

. Ta nett, Mr. Lowe and Harold Warren being present:) 

ett is with me. 

ts 

d we

tor? 

e 

r an  not under the Criminal Justice Act, Miss Bennett. 

we ld recess now and take this up the 

me in and finish. I don't think it is g

is recess for the last six minu

 I see the book is closed, I see a decision has been made. 

 MR. SIKMA:  Voir dire generally is a couple of

ap iate it if counsel would go on. I think it is perf

co ue on. He probabl

a ess here who has been waiting around here for a week to get on the 

witness

 MR. LOWE:  We are certainly going to h

 THE COURT:  You are going to have this witness tomorrow anyway? 

 MR. SIKMA:  He will be here. 

 THE COURT:  I have an

5: so I will not be allowing the court session to run beyond 5:00 o'clock, 

so I will grant Mr. Lowe's reque

 MR. LOWE:  Thank you, your Honor. 

{2152} 

 THE COURT:  The Court will recess until 9:00 o'clock tomorrow morning. 

 (Whereupon, at 4:55 o'clock, p.m., the trial of the within cause was 

adjourned until 9:00 o'clock, a.m., on Wednesday, March 3

{2  

 (W

Mr ikeff, Miss Ben

 MR. TAIKEFF:  Your Honor, Kathy Benn

 THE COURT:  I have not met her. 

 MR. TAIKEFF:  You probably noticed she sat with us during the jury 

selection. 

 I have a very brief application to make. Diane Wiley had to return 

to Minneapolis. 

 THE COURT:  Have a chair. 

 MR. TAIKEFF:  And is not able to return because of other commitmen

an  ask Your Honor as a threshold application that Your Honor permit Miss 

Bennett to substitute for Diane Wiley and maintain the same number of people, 

just a replacement of one person, if Your Honor grants that application. 

 THE COURT:  Diane Wiley was what:  an investiga

 MR. TAIKEFF:  She was appointed, she was working as a volunteer but 

she was a regular named member of the defense team. WE want to eliminat

he d appoint ourselves,



Th  the threshold application. 

 THE COURT:  I see no objection to that. 

at's

nderstand that generally Your Honor's order 

ncer

u bring my material in off the bench? 

. TAIKEFF:  Before the trial began, Your Honor's order for an 

reem

F:  Should I wait until it comes in? 

n trial. We're not asking Your Honor to arrange 

long

e have 

 con

 marshal apparently would 

el m t if it came directly from Your 

nor.

ial, 

d I'

turday conference hours of 9:30 

COURT:  I'm not looking at your present application. 

on. 

 MR. TAIKEFF:  Now I u

co ning visitation would permit up to two {2154} lawyers and one person. 

 THE COURT:  Did yo

 MR

ag ent reached with the sheriff permitted two counsel and one non-lawyer 

person on the defense team to visit. 

 THE COURT:  I have that in my file on the bench. I just wanted to -- 

 MR. TAIKEF

 THE COURT:  You may continue. 

 MR. TAIKEFF:  There was certain hours set aside which are in conflict 

with the hours that were o

a  range or permanent schedule for visitation because in fact we have 

an opportunity to see Mr. Peltier in the morning, during lunch and afterwards. 

However, now that we're getting very close to beginning our case, w

to sult with him and we ask that consistent with the earlier provision 

during the morning and afternoon that we have the specific opportunities 

which are listed in that Order for one counsel and Miss Bennett to visit 

in the evenings. Because of the added name and because of the variation in 

the hours from those recorded in the letter, the two page letter, we feel 

that an order is necessary. Both the sheriff and the

fe uch {2155} more comfortable about i

Ho  

 THE COURT:  I'm not sure I know what you're asking. Now during tr

an m look at the letter, it requests "Specific daily conference hours 

of 9:30 A.M. to 10:30 A.M. and 2:00 P.M. to 3:30 P.M. be approved for each 

day, Monday through Friday the case is not in trial. After the trial is 

commenced and for its duration we request Sa

A.M. to 10:30 A.M." 

 MR. TAIKEFF:  I don't believe that is in the present application. Your 

Honor may be looking at a proposed order or an application made in some earlier 

date. 

 THE 

 MR. TAIKEFF:  Yes. 

 IF so, that matter was either ruled upon by Your Honor or if not I 

withdraw that applicati

 THE COURT:  That was ruled upon and those times were set up with a 

provision. There was an order then on the 7th of March, "The defendant moved 



the Court for an order amending the conditions under which Counsel is 

permitted access to and provide an attached copy of February 18, '77 letter 

to Sheriff Olson. AS stated, Defendant moves for an order amending these 

ndit

Clay County, Minnesota sheriff 

nsis

n't 

rtai t Your Honor was reviewing. 

rable amount of difficulty 

 get

d said that if we can persuade the sheriff and he was 

lin

ments. 
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ou talked with me or one of my law 

erks

FF:  That's quite correct, Your Honor. 

co ions to allow access by those individuals listed in said letter to 

meet with defendant during any time {2156} during the normal business day 

and no limitation be made of people allowed to see the defendant at one time 

as long as the individuals named in the court's letter of February 18. IT 

was ordered the provisions of February 18 letter not be enlarged except as 

maybe allowed at the discretion of the 

co tent with their security requirements." 

 MR. TAIKEFF:  Yes, Your Honor. 

 THE COURT:  That's the last thing entered. 

 MR. TAIKEFF:  That's quite correct. I'm sorry. For a moment I was

ce n about the history tha

 It is that order which has caused us a conside

in ting an understanding. 

 I believe that I addressed myself to this question in Your Honor's 

presence sometime ago, perhaps a week ago, and reported to Your Honor that 

I went to Mr. Warren and asked him whether in his opinion the order which 

Your Honor just quote

wil g that he, Mr. Warren, should not interfere and he said, "No. I do 

not read that order that way. As far as I'm concerned the conditions set 

out in the letter of February 18 continue unless modified by order of the 

Court." 

 Now I don't want to debate over again or present to Your Honor over 

again the argu

{2  

 THE COURT:  No. I have -- 

 MR. TAIKEFF:  How to interpret that order. It's because of Mr. Warren's 

position with respect to that order. 

 THE COURT:  I don't know whether y

cl  after that or with Ralph. After that I talked to Mr. Warren and what 

Mr. Warren, as I recall the conversation, had reference to was that powwow 

that was desired. 

 MR. TAIKEFF:  It was a pipe ceremony. 

 THE COURT:  Pipe ceremony. All right. I plead ignorance on some of 

these terms. 

 And that was what Mr. Warren was objecting to. 

 MR. TAIKE



 THE COURT:  On security grounds. And I told him that I would not 

interfere with the marshal's service with anything they considered necessary. 

 MR. TAIKEFF:  I understand that. 

 THE COURT:  That is the last thing that I have had to do with it. 

 MR. TAIKEFF:  That's quite accurate, Your Honor. It was in the course 

 try

zed that that order left it up to the discretion and the convenience 

 the eriff and he said, "No, I do not." 

158}

I thought if I could convince 

m of d make up 

s ow

tation 

low us to negotiate directly with the sheriff. 

 think Mr. Warren's position 

 goi rder that is now before Your 

nor round the circle again:  ask the 

erif

k my position remains unchanged, Your Honor. 

 the ng beyond the initial 

sita nswer, and I agree with Mr. 

ikef

on and I maintain that it's based on security measures. IF the 

erif

But he never does. That's the problem. 

riations of the initial letter, I say, "Yes. I don't 

ree 

er." It's remained unchanged since the outset. 

of ing to discuss with him the pipe ceremony that I presented to him in 

the order which Your Honor last referred to and asked him whether he 

recogni

of  marshal, of the sh

{2  

 I thought as a threshold I would see if he agreed with me that there 

had been a change with respect to visitation. 

hi  that perhaps I could convince him that the sheriff shoul

hi n mind about the pipe ceremony but he emphatically said he did not 

read Your Honor's last order on the subject to alter in any way the visi

or to al

 I have no quarrel about that except that I

is ng to be the same and that's why the o

Ho was presented so that we do not go a

sh f, he calls Mr. Warren, Mr. Warren apparently tells the sheriff it's 

not okay, the sheriff says, "I'm sorry, I can't do it because we have a federal 

prisoner and the marshal says no," I say, "Here's the court order which says 

it's up to you," the sheriff says, "I'm sorry, Mr. Warren says it can't be 

done." So I know that the circle is sacred to the native American people 

and I'm tired of running around that circle. I'd like Your Honor's signature 

on that order. 

 THE COURT:  Mr. Warren? 

 MR. WARREN:  Well, I thin

If  sheriff inquires of me, if I'm in favor of anythi

vi tion privileges, I think my standard a

Ta f, my answer {2159} is, "No, I don't." I'm not in harmony of any change 

or variati

sh f takes it upon himself without inquiring of me, that's his thing. 

 MR. TAIKEFF:  

 MR. WARREN:  AS long as he inquires of me whether I have any objections 

to any extensions or va

ag with it." But each time that he calls I say, "It's your jail, Mr. 

Sheriff, and I can't dictate policy to your jail, but you're asking for my 

feeling on the matt



 Their personnel are limited over there in number. 

ve before me now is for Miss Bennett 

 be ecord for the defendant access 

 the  

th, 

MR. WARREN:  For what hours? 

 aren't stated. 

's one less person and fewer hours per day. 

ht visitation. 

ight visitation because this is during 

ial.

venings free. 

r is asking for my 

mmen o be specific 

sed Clay County jail and the business 

tivi

ours visitation, for all hours of the night hours of 

sita

lf. But I think if a two hour period were 

sign

, I think tonight is out because you haven't had a 

ance eriff on it and why don't you visit with the sheriff 

d se  representation this is necessary for preparation 

 the

161}

nt that's necessary and, B, I represent that 

se in chief. 

till have him available next door. 

 THE COURT:  The application, you haven't seen the application? 

 MR. WARREN:  No, I haven't. 

 THE COURT:  The application I ha

to allowed together with an attorney of r

to  defendant for a reasonable period of time during the evenings of March

29 30th and 31st. That's tonight, tomorrow night and the night after. 

 

 THE COURT:  The hours

 MR. TAIKEFF:  I think that's much narrower than the {2160} original 

arrangements. It

 MR. WARREN:  Talking about nig

 THE COURT:  You're talking about n

tr  

 MR. TAIKEFF:  Yes. Otherwise I'd much rather have my e

 MR. WARREN:  Before I even comment, if Your Hono

co t from me, I would have to say the hours would have t

ba on the limitation of personnel in the 

ac ty over there. It seems like he's asking for an open door according 

to that for all h

vi tion. 

 MR. TAIKEFF:  I can understand that observation by Mr. Warren. We were 

trying to allow some flexibility on the part of the sheriff to make a selection 

that is most convenient to himse

de ated, we would have no objection to something like 7:00 P.M. to 9:00P.M. 

 THE COURT:  Well

ch  to visit with the sh

an e what -- it's your

of  defendant's case? 
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 MR. TAIKEFF:  A, I represe

it is specifically geared toward the evidence that we will be introducing 

in the course of our ca

 THE COURT:  Well, you s

 MR. TAIKEFF:  Yes, sir. That's correct. 

 THE COURT:  You're not going to get to visit him at the Clay County 

Law Enforcement Center tonight so I would suggest we terminate this meeting 

so you can take advantage of your opportunity to visit with the defendant 

now and then MR. Warren, you can visit with the sheriff about this and get 



back to me. 

 MR. WARREN:  So we're clear, that would be Miss Bennett? 

 THE COURT:  And one attorney. Right. 

 MR. TAIKEFF:  Thank you, Your Honor. 

 I assume, Your Honor, that then the application will be treated as 

e fo

 taken.) 

on r three nights beginning tomorrow evening? 

 THE COURT:  That's the way I would construe it. 

 MR. TAIKEFF:  Thank you, Your Honor. 

 THE COURT:  Thank you. 

 (Whereupon, at 5:15 o'clock P.M. a recess was


