themselves for defence.?®

Hundreds of rounds were fired that day on both sides; three
people were left dead; two F.B.I. agents and a resident of Pine
Ridge. The two F.B.I. agents, Coler and Williams, had been shot
several times and were found lying face down next to Coler’s bullet
ridden vehicle. The third person killed on June 26, 1975, Joe
Stuntz, a young member of AIM was said to have been killed by a
police bullet. However his shooting remains another unsolved death
at Pine Ridge.

On June 27, 1975, SWAT teams, spotter planes, a helicopter and
a chemical warfare team were centered on Pine Ridge. The negative
publicity that this display of force caused was of concern to the
F.B.I., but they justified the force by claiming that AIM had built
"bunkers" that could only be overcome by "military assault
forcesm .

The deaths of the two agents was not permitted to go unsolved.
The massive investigation commenced with the F.B.I. pursuing a list
of 20 to 30 suspects, essentially all the AIM members who may have
participated in the firefight. That list was narrowed down to four
people; Dino Butler, Robert Robideau, Jimmy Eagle and Leonard

Peltier. All were committed AIM members.



1. Peter Matthiessen in_The Spirit of Crazy Horse, Viking Press,
New York 1984, 2d edition 1991, and Ward Churchill and Jim Vander

Wall in Agents of Repression: The FBI's Secref Waxs Against the
American Indi Movemen South End
Press, Boston, at pp 103-177 and others, have developed this
analysis of the background to the shootings. A number of the
original documents upon which this analysis is based are included
as well. Recently, in light of an active campaign for Presidential
clemency for Peltier, this characterization has been attacked.
Citing F.B.I. sources, investigative reporter Scott Anderson has
published an article in a glossy magazine devoted to outdoor
pursuits challenging what he calls the myth of Leonard Peltier and
arguing that Peltier's continued imprisonment is the fault of his
politically motivated supporters. Scott Anderson "The Martyrdom of
Leonard Peltier" OQutgide July 1995 at 44. This paper relies on
Leonard Peltier's own understanding of the situation he and other
supporters of traditional Indian values were facing in 1975.
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New York, 1984, 2d edition 1991 at p. 5. The popular film
"Thunderheart" (directed by Michael BApsted) is a fictionalized
account of that same struggle and the role of the GOONS and the
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4, Report of William F. Muldrow, Equal Opportunity Specialist, to
Dr. Shirley Hill Witt, Regional Director, United States Commission
on Civil Rights "Monitoring of Events Related to the Shooting of
two F.B.I. agents on the Pine Ridge Reservation", July 9, 1975; Dr.
Shirley Hill Witt and William F. Muldrow to John A. Buggs,
Director, United States Commission on Civil rights, ""Events
Surrounding Recent Murders on the Pine ridge Reservation in South
Dakota" March 31, 1976.
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Events surrounding the murder of two Native Americans in separats
incidents during-the past six weeks on the Pine Ridge Raservation

- N
;

and BIA police in law enforcement oo the reservation. - NKumerous
complaints were received by MSRO alleging that thess two agencies
failed to act impartially or to respond properly in the aftermath
of the two murders which are the subject of this memorandum. More
seriously, the media published allegations that the FBI was per-
petrating a coverup to protect guilty persomns. '

In view of the seriousness of these charges, Dr. Shirley Hill Witet,
Regional Director, and William F. Muldrow, Equal Opportumnity
Specialiat, from the Mountain States Regional Office were asked to
gather first-hand information on events which transpired. FBI and
BIA police officers, attormeys, tribal officials, and other persouns
involved in events surrounding these two murders were interviewed
on March 18 and 19 in Rapid City, South Dakota, and on the Pine
Ridge Reservation. Additional information was gathered through the
m2il and in telephone interviews. .t

" s Following is a brief summary of events which transpired according

NV g

- """ to the persons contacted. '

LLLLELREK

Wanblee, a small town on the northeastern portion of the reservation,

F is largely populated by so-called "full blood™ or traditicnally
oriented Native Americans. This community helped to oust incumbent
Tribal President Richard Wilson by a thres to one vote against him
in the recent general election on the reservation. The chairman
of Pine Ridge District, an area strongly supportive of Wilson on

. the reservation, was quoted on January 23 as saying that Wanblee
needed "straightening out' and that people would coma to do it,

On Friday evening and Saturday morning, January 30 and 31, according
to Wanblee residents, several car loads of heavily armed perscns re-
ported by eye-witnesses to be Wilson supporters arrived in the town.

- o
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in South Dakota have again called into question the roles of FBI o
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Sometime Saturcday corning shots were fired, esllegedly by this group,
into the house of Guy Dull Xnife. EIA police in town at the time
called for reinforcenants which arrived proaptly but made no arrests
of the persons identified by eye uitnesses as :b.,on wgo did tha

= B A B SR TS ; Raoel
Shortly following this incident that sane day, - Bytoa DcSersa, ® ga»
resident of Wanblee, was shot 2a2d killed during a high—speed auto-
mobile chase, reportedly by persoas recognized by passengers in
DeSersa's car as being the sacz individuals .responsible for terror-
izing the towa earlier. Attackars jucped out ¢f their cars to chase
those who were with DeSersa eund he bled to death !ot lack of {m-
mediate medical attentiom.

Following DeSersa's death, the FBI, which has jurisdiction over

.felonies, was called 2nd twvo agents arrived that aftermoon. Sporadic

shooting contiaued ir the towm through Saturday nizht and two houses
were fireboobed. Residents reported that despite their pleas, neither
the FBI, the BIA police, mor the Jackscn County Sheriff's Office, who hsd
cross-— deoutizaticu povers 2nd was present at the tima, did anything

to stop tne shooting. DPespite tke fact that one person had already

been killed by gunfire, an ¥BI spokesman told District Chairman

'ﬂ'»ﬁbJames Red Willow that the FBI was strictly an enforcement agency and
"had no authority to act in a2 protective capacity. Saturday evening

one person, Charles David Winters, was arrested for the murder of
DeSersa. No atterpt was nade to epprehend or arrest the other
passengers in Winters' car, even though persons who were with DeSersa
when he was shot claized that they vere chased by Winters' com-
panions efter the shooting and could readily identify .their attackers.
Nor have any further arrests been mede in connection with the terror-
ization of the town over a period of two days. The case is at present
being investigated by 2 grand jury in Pierra. -

The second series of eveats about which Witt and Muldrow conducted

an inquiry begzn on February 25 wben a rancher discovered the partially
decomposed body of 2 Xative Anerican woran beside Highway No. 73 2

few miles east of Wenblee., Two BIA policemen and an FBI agent re-
sponded to the rancher's report end brought the body to the Pine Ridge
Hospital where zm zutopsy wzs perforced on February 25 by W.0. Brownm,
M.D., a pathologist froa Scottsbluff, Nebraska. He issued a verbal
report that day to the effect tbat she had died of exposure. BEe found
no narks of violence on her body except evidence of & small contusion,
The dead woran's hands weére severed and sent to a laboratory in
Washington, D.C., for fingerprint identification, both the FBI and

the BIA claining that they had no facilities to do so themselves due
to the state of decoapositiorn of the body. .
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.1ived for a time, publicly dewmanded a full investigation of the
< 'circumstances surrounding her death. Relatives, represented by

.+ . thls wound was not reported in the first autopsy.and gave rise to
% ‘;'lllegations ‘that the FBI and/or the BIA polica had' covered up the
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On the morning of March 3, the body, still unidentified, was buried TR
in the Holy Rosary Cemetary at Pine Ridge. The FBI reported that in

the aftemoon of the same day they received a report from the

Washington laboratory that fingerprint tests revealed the dead woman

was Anna Mae Pictou Aquash, a Canadian citizen wanted in connection

with a bench warrant issued November 25 in Pierre for default of

bond on a fire arms charge. Sha also was under indictment by a

fedaral grand jury in connection with a shooc out vitb Otegon police

last November 1l4.

Relatives of Aquash in Canada were notified of her death om March 5,
and news of her identification was released to tha media the following
day. Immediately, relatives of the dead woman and others who had
known her expressed their disbelief that she had died of natural
causes. On March 9, citizens of the town of Oglala, where she had

attorney Bruce Ellison of the Wounded Knee Legal Committee, requested
that the body be exhumed for further examination.

z - —Bv e — B

Oo March 9, six days after the body was identified, the FBI filed

an affidavit with the U, S. District Court and received a court order
permitting exhumation for '"purposes of obtaining complete X-rays and
further medical examination.” X-rays had not been considered necessary
during the first examination.

On March 1l the body was exhumed in the presence of FBI agents and
Dr. Garry Peterson, a pathologisc from Minneapolis, Minnesota, who
had been brought in by Aquash's family to examina her body. " X-rays
revealed a bullet of approximately .32 caeliber in her head. Peterson's
examination revealed a bullet wound in the back 6f the head surrounded i
by a 5x5 cm. area of subgaleal reddish discoloration. ,Incredibly, . j

cause ‘of her death. The fact that officers of both agencies examined ~——
the body en situs, wrapped in a blanket beside the road and far from = [
any populated area, yet still did not suspect foul play, lends -
credence to these allegations in the minds of many people. Eospital
personnel who received the body at the hospita) reportedly suspected
death by violence because of blood on her bead,

L B

Other persons are of the opinion that Anna Mae Aquash had been
singled out.for special attention by the FBI because of her association °

‘with AIM leader Dennis Banks and knowledge she might have had about a

the .shooting of two FBI agents on the Pina Ridge Reservation last A
summer, ; :
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These two ipcidents have resulted in further bitterness, resentment,
and suspicion toward the FBI. They follow months of turmoil on the
reservation in the aftermath of the FBI shooting incident vwhen allega-
tions were rife that the FBI engaged in numerous improper activities
including illegal search procedures and creatica o! a climate of in-
timidation and terror.

h.

A contrast is seen between the Wanblee incident, whers a person was
killed and shooting was allowed to continue over a period of two days,
and the incident in July when two FBI agent®'wera shot and nearly 300
combat-clad agents, along with the trappings and armameant of a modern
army, were brought in "to control the situation and find the killers."
Reservation residents see this as disparate treatment. This, along
with what at the very least was extremely indifferent and careless
investigation of the Aquash murder, many residents feel reveals an
attitude of racism and antagonism on the part of the FBI toward Indian
people.

Because of the circumstances surrounding the events mentioned here,
along with the record of an extraordinary number of unresolved homi-
cides on the reservation, and incidents of terror and violence which
have become almost commonplace, the sentiment prevails that life is
cheap on the Pine Ridge Reservation. The more militant and. traditional
Native Americans have concluded that they cannot count on equal pro-
tection under the law at the hands of the FBI or the BIA police.. Many -
feel that they are the objects of a vendetta-and have a genuine: fear _
that the FBI is "out to get them” because of their involvement at ; ==
Wounded Knee and in other crisis situations.,

\

r
‘.

Feelings are running high and allegations of a serious nature are be{ng—
made., MSRO staff feel that there is sufficient credibility in reports
reaching this office to cast doubt on the propriety of actions by the - - - - -

"FBI, and to raise questions about their impartiality and the focus of

— their concern. s wadrad, T

—rimd Rl T July 1975 Chairman-Arthur Flerming fotnally tequested Attorney Gen-
etal Edvard Levi to, conduct an. iovestigation. into allegedly. improper
FBI activities folloving the shoo:ing of .two agentl last June. This
request, as far as is koown, was never acted upon.. We feel that the
situation is serious enough to warrant a second communication from the
Commission to Mr. Levi requesting an investigation of the propriety,
quality, and objectivity of FBI involvement on the reservation. A

i proposed draft letter is enclosed.

WILLIAM F. MULDROW '
Equal Opportunity Specialist

enclosurae
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Hoadtordng of Dvents T’ rted to the thostiug of fwo ¥RI Agents
on the Pine Ridpe Rescrvation.

Dr. Shirley Mill Witt
Kepional Director

At about 1:00 p.u. on Thursdry, June 20, two Fiil agents were c£hot to
death op the Yine Ridge Rescrvation near the town of Oglala, South
Daiota. The FBI iwwediately launched a large-zcale sez2rch for the sus-
pncted slayers which has lInvolved 100 to 200 combat-clad FBT. agents, W14
policcmen, SWAT tecws, orwo:ed cars, Telicopters, fined-wing alrcraft,
end tracking dogs. An increasing volwise of reguests for information 7¢6--
garding the Incident and numerous reports and rnmplaints of threztes, har:

‘rasment, and search procedurces conducted without: duc procecs of law by

the FBJL . proapted my vieit tc the rescrvation to gaither fircihznd informa-
tioa. MNSRO was intvolved at Pine Ridge during the investigatlon of the
tcibal election held theye in 1973. Tkis office wes also called upon o
do a preliminary investigation of an incident involving the shooting of
AIM leader Russzll Means on the Standing Rock Siousx Reservation in Horih
Dakota last month.

I was on the reservation frcm July 1-3, and during that tiwe liad the Oy
portunity to talk with the Acting BIA Superintendeat (Kendell Cuming); thc
President of the Tribal Council (Dick Wilson), ¥BI agents, BIA police of-

ficilals, numerous residents of the reservation including several who Jived .

Ie the viclnity of the scene of the cshooting, and medla correspondent::
from NIC, CBS, and National Pullic Radio. TNRL officials were ot busy fo
see me when T visited their headquarcers to arrange £or am appolntment.
Part of the time I travelled in the company of Mario Gonzales, an atioiney
and enrolled member of the tribe who has been decignated chaimman for the
South Dakota Advisory Committee.

This particular dncideat of violence st be zonn dn the context of rnuqipﬁ;
frustration, and crime which hias increasiugly pervaded. life on the roioy-
vation during the last threc years. Unemployment, approaches 70 parcent

and the crime rate is four tinmes that of Chicago. “There have been edghi 77
killings on the reservation so far this year and uncounted beatings, 7ights,
and shcaotings. Many of these incidents have never been explained or, iu
ftie minds of muny residents, cven satisfactorilly investipated. The itiibal
goverament ,has been charged by reservation residents with consuption,
nepotism, aad with maintaining control through 2 reign of terxror.

Tribal officials, including tie President of the Council, have been indicted
in conncction with such aun incident (on a wisdemeanor chacge, aithough

guns and kriives were involved). It is widely felt that those in power

)37
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Tensicus a, s axtcurbited by lrrespancible staresenls by Gtate of ficials.

‘fhe Cibil Libcitles Organdzation for foutl Nzkotas Citizens, o yvijhi-wing
grounp composed dn large port of vlilte ranchers who owa oy Leatie wost of
the price land on the reservation, produces active supporl for Wllaon's
governoent and presses for State jurisdiction over the rescrvation,
During World War II, due to a shortcge of lav enforcement manpower, the
FBT was gilven Jurisdlction to investigate felnndes on the rescrvatdon and
this has never bzen relinquished. The number of FBI agents assigned to
the reservation was recently increased in aan atteapt to cope with the
mountiong crime rate. One of the agents who was killed Jast week was on
special assignzent from Colorado. -

Mauy of the facts surroundiug the shooiing are elther wunknovm by offlcialr
or have not bezen made public. DMedia representatives felt that the FBIL

was unnecessarily restrictive in the kind and amouat of snformation 3t
provided. It is patently clear that many of the statements thal have been
released regarding the incident are either false, unsubstzntlated, or
directly misleading. Some of these statements were highly infiammatory,
alleging that the ageats were “led into a trap'" and “executed.". As a xe-~
sult, feelings have run high. ' ' : ”

The FBI had arrest warrants for four Farnlive Amcricans ©ho had zllegedly
assaulted, kidnapped, and robbed a white man and a boy. DResidenis of the
reservation and an attorney from the Wournded Kunce legel Offense/Defense
Coxmittee with whom I talked felt that the warrants were Jssued mercly

on the word of the white people without adequate Jnvestigation. Such a
thing, they point out, would never have happened had the Indians heen the
accusers and typifies unequal tr:atment often given to Indian people.

The twu agents killed in the shooting had been to several honses on the
reservation looking for the wanted men. The occupants of some of these
houses claimed that the ageats had been abuzive &nd threatening. . Soic

of tne Xative Anericzcs that I talked wirh, who had been Zuvalved v Che
Wounded Xnee incident, have a genuine fcar that.the FBI in "ouvi o get"
them. When the tuo agents were killed they had no warrants in their
possession.

The bodies of the apents were found down in the wvalley several. hundred
yards from the houses where the shooting supposedly occurred. "Bunkers"
describced in newspaper accounts turned nut to be aged ool cellars.
"Trench fortifications” were non-existcni., Persons in the houses woere
in the process of preparing a meal wvhen the sheollng occurrxed. Onc of
the houses, owned by Mr. and Mrs. Harry Jumping Bull, containced children
and several vomen, one of whom was pregaant. The Juwping Bulln had Just

'
o
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The body of Joseph Stuntz, the youp Lative Mmerleza Libled din one of ¢l -
I hoi .= av:iine the ﬂhootlnn, vas scewn shortly after the shaoting Lying 4y
' a mud hole as thouzh it had been dumped there on purinse. le was laler
> S given a traditional hero's burial attended--by hundreds.of people fron £
' reservaltinon.

Sivteen men were reportedly involved in the shooting though na one lnow:
' h this figurz vas determinad. The FBI has never given any clear indl--
' “ cation that it knows the ideantity of these men. Incredibly, all of them,

though surrounded by State and BIA police and FBI agents, managed fo
escap2 in broad daylight during the middle of the aftemmoon. .

In the days immediately. following the indident there were numerous ac-
counts of persons being arrested without cause for questioning, and of
houszs being searched without warrants.— One of these was the house of
Wallace Little, Jr., next—door neighbor to the Jumping Bulls.
and form were surrouvoded by 80-90 armed men. MHe protested and asked them
to st2y off his property. Eliot Daus, an attorney with the WHXLOFDC who
had becn staying in bhe house with Little's family, informed the apents
that they had no right to search without a warrant. They restralned him

and prevent him from talking further with Little while two agents searched
tha house. '

liis house

—— -——— — ==

l Daum wAas also present.vhen David Sky, his client, was arvested in Pinc el

Ridge a2s a material witness to thie shooting. SLy vas refused permlssloen i

, to talk with Daum before he was taken to a Rapid City jail, a two-hour ‘ ,

? dzive. 1Individual FBL agcnt: with whom T talked were deeply upsel over : y
ik the “execution'" of their comrades.

Most of the Native Americans received me cordially and I was invited to
attend the burial of Joseph Stuntz. Some expressed appreciation for my
presence there as an cbserver and suggested that the Commission might be
the only body capable of making an impartial investigation of the line
Ridge situation. My interview with Dick Wilson was less satlsfactory.
e stated that he could give me no information and that he did not "feel
"like talking about civil rights at a time like thils.”

STy ,7
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lh?l* preseace thcre has crratcd decep res entment on
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many of

the reservation residents who do not feel that sich
tolerated in any nno-Indian commuaity in the United
out that little has been done to solve the numerous
vztion, but when two white wen are killed, "troops"
21l over the country at a cost of huadreds of

v TLI 2gents actually live on the reservation and none of thewm are Matlve

hinerican. They arce a completely outside group with
und:rstanding of Indian society.

thousands nf dellars.

Qucstions arc raised as to the basls

States. Yhey point
murders on the reses:-

are brought in firom

a procedure would b 1-
|
|

rematrkably little
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S TNL juvisdliction oo the reservatic., the seewmd | o Sonfliet and over-
Top witly the jurisdiction ol the Y14 poliine, and the propricly of the
31, whlch furnished advecsary witnesses 7Zor Lhe Vounded Yace trials,
actlag as an iovestigatory hody on the Pine Ridge Neservation, dany
Native lumericans feel iha: the present 'arpe-ncale scarch operation is
an ovar- reacrioa which takes on aspect: of o vendetta. y

Noes the Coonission have legal access to BT and WIA investigatory re-
ports which would enzble am assessment «f the scope and impartiality of
their activitia2s? Requasts from this offilce to both of these agencies,
and to the Justlce Dapartcact's Office of Indian Rights, for xceports of
the dinvestigation of Rucsell licans® slivoting in June weie denied.

100y
"y

The jurisdictional problem, like the present shooting incidenl, cannot

be divorced from the other pressing concerns of Pine Ridge Reservation
residents which relate to their basic rights as human beings and citizens
of the United States. The climate of frustration, anger, and fear on the
reservatioa, which results from poverty, 111 health, iInjustice, and
tyranny, would indicate that the latest :incident of violence will nnt be
‘the last. ' ' '

Wik, 2disas

VILLI&M F. MULDROW. -
Equal Opportunity Specialist

VEM:ej . - - S



5. Amnesty International, Proposal for a Commission of Inquiry into
the Effect of Domestic Intelligence Activities on Criminal Trials
in the United States of America (1981) at p.14.
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CHAPTER I

A PROPOSAL FOR A COMMISSION OF INQUIRY

A. General

Amnesty International's work in the field of human rights is mainly
on behalf of individuals imprisoned for overtly political offences.
It is relatively easy in such cases to assess a claim that an
individual is a prisoner of conscience (1) as the law under which he
or she is charged often explicitly proscribes the expression of
political views or the membership of a political organization. This
is not so in the United States of America (USA) where cases brought
to Amnesty International’s attention involve convictions of ordinary
criminal offences.

The cases dealt with in this report involve misconduct by the
Federal Bureau of Investigation (FBI). The defendants were all
politically active when legal proceedings were started, and have
alleged that their prosecutions were due to state or federal policy
to imprison them because of this. (2) There is evidence to suggest that
the FBI has harassed and/or kept under surveillance the political groups
to which the defendants belonged. (3)

Amnesty International has learned from experience that close
examination of the details of an individual case may fail to reveal
any demonstrable connection between a defendant's political ideology
and the fact that she or he is being prosecuted. Defendants in
criminal cases have the benefit of the constitutional safeguards of
due process and equal protection of the laws, and there is a wide
variety of legal procedures and arguments that can be adopted by the
defence before, during and after conviction. Moreover, it is a jury
and not Amnesty International which notes the demeanour of witnesses
and is in the best position to pronounce upon questions of fact. Even
though Amnesty International may undertake an exhaustive review of the
evidence in each case, it can bring to this task neither the skill nor
the experience of a court of law.

There is, however, another matter to consider. The cases
described in this report are mainly ones where the FBI failed to act
with due regard for individual human rights. But this is only half
the story: the misconduct occurred at the same time as FB1 domestic
intelligence investigations or disruption programs aimed at individuals
who have been arraigned on criminal charges. (4)

A former leader of the Black Panther Party (BPP) in California,
Elmer "Geronimo'" Pratt, and certain members of the American Indian
Movement (AIM), claim that they have been 'framed" and are therefore
political prisoners. Chapters II and III of this report examine this
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claim but do not comment on whether the jury acted reasonably in
convicting on the evidence given at the trial. (5) The purpose of
the research has been different; it has been to ascertain whether
FBI misconduct may have undermined the fact-finding process. To
quote from the dissenting judgment in the Elmer Pratt case:

"Whether or not the evidence which was presented at the trial
points unerringly to the defendant's guilt is not the
fundamental issue, because in any trial if an effective
defense is throttled there can be no conclusion other than
orte «off gutilts"" (b))

Amnesty International's Statute does not permit the adoption as
prisoners of conscience of those imprisoned because they have used or
advocated violence. The matters of concern described in this report
do not necessarily suggest that a particular individual should be
considered a prisoner of conscience; only that there is reason to
subject the circumstances of each case to further impartial scrutiny;
nor does the report review all the evidence in the cases mentioned in
ite (7

B. Domestic Intelligence Operations by the FBI

Three aspects of FBI intelligence activities affecting American citizens
are relevant to this report: the collection of intelligence about
political groups and their penetration by informants;(8) the passing on
of information thus collected to state law enforcement agencies, as

well as supplying witnesses for the prosecution; (9) covert action
"designed to disrupt and discredit the activities of groups and
individuals deemed a threat to the social order." (10)

One function of the FBI is the prevention of unlawful violence, (1l1)
but methods adopted to achieve this must be in accordance with both
domestic law and the principles of international human rights law. This
is especially important in domestic intelligence investigations whose
criteria differ from those of ordinary criminal investigations and
consequently may jeopardize political freedom: (12)

"An integral part of domestic security investigations is the
collection of information about the political beliefs,
associations and activities of Americans with grievances
against the government . . . A wide range of information about
political beliefs and activities may appear relevant from the
point of view of experienced investigators, who assume that
somehow, some day, all the pieces will fall together to reveal
a pattern of conspiratorial activity." (13)

The BPP was the subject of an FBI covert intelligence program -
known as COINTELPRO ("Counter Intelligence Program"):



" w ww G ==

| — e, T T

ears R $ sEass 42 paasa 002 U

s
i

"In COINTELPRO the Bureau secretly took the law into its

own hands, going beyond the collection of intelligence and
beyond its law enforcement function to act outside the

legal process altogether and to covertly disrupt, discredit
and harass groups and individuals . . . In COINTELPRO the
Bureau imposed summary punishment, not only on the allegedly
violent, but also on the non-violent advocates of change. (1l4)

". . . Under COINTELPRO, certain techniques the Bureau had
used against hostile foreign agents were adopted for use
against perceived domestic threats to the established
political and social order. Some of the targets of COINTELPRO
were law-abiding citizens merely advocating change in our
society. Other targets were members of groups that had been
involved in violence, such as the Ku Klux Klan or the Black
Panther Party. Sowe victims did nothing more than associate
with targets . . ." (15)

Detailed reports of FBI misconduct towards the BPP are contained
in the report of the Senate Committee set up to study 'governmental
operations with respect to intelligence activities and the extent,
if any, [of/ . . . illegal, improper or unethical activities by . . .
the federal govermment" (Church Committee). (15A) Senator Church has
said, however, that "we did not pursue the Indian matter . . . . It
may not have been raised because it seemed to fall within the ordinary
law enforcement side of the FBI duties whereas we were concerned with
the counter-intelligence side.'" (16) In Amnesty International's opinion
this distinction is in practice sometimes difficult to draw. (17)

On 17 March 1976 the Director of the FBI wrote that '"a search of
our central records reveals no information concerning the establishment
of counter-intelligence disruption programs' (18) directed at AIM; but
on 21 March 1979 the FBI Special Agent-in-Charge in Minneapolis,
Minnesota, wrote that "the FBI does investigate AIM". (19) Judicial
opinion suggests that "AIM now operates within the system". (20)

Amnesty International does not take any position on the necessity
or otherwise of any domestic intelligence investigation; (21) but it
notes with concern that while engaged on its intelligence work in
relation to AIM the FBI has appeared willing to fabricate evidence
against one of AIM's members. (22) It earlier withheld information from
defendants which should have been disclosed (23) and infiltrated the
defence team of individuals indicted on a serious charge. (24)

Domestic intelligence investigations are intended to ensure
domestic security; (25) but when the agency carrying out the program
also jeopardizes the practical application of the right to a fair trial
the issues raised are fundamental. It is against this background that
allegations of an FBI pattern of intimidation of AIM must be considered. (26)
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answer is not dependent upon whether-a defendant is found guilty in
court; the prime issue is FBI conduct, its motives and possible effect
upon the criminal justice system.

When defence counsel for an AIM member seeks to demonstrate that
the FBI has been guilty of misconduct in other AIM prosecutions, is
this relevant to the facts of the case being tried? First it must be
assumed that a court will admit only "relevant" evidence. The word
"relevant" means that any two facts to which it is applied are so
related to each other that one fact (whether on its own or with others)
proves or renders probable the existence of other facts. (49)

The defence is likely to say that evidence of misconduct should be
presented to the jury to show that the government is prepared to use
improper methods to secure a conviction., (50) The govermment is likely
to reply that there is no direct proof that the evidence is relevant
to the particular prosecution, and to argue that it is "collateral" to
the actual facts at issue (for instance, how s homicide was committed
and by whom). (51) They may assert that the defence is arguing in bad
faith and seeking to sidetrack the court from the pertinent issues. A
court might accept the contentions of either party.

The feelings of members of groups that are kept under surveillance
should not be underestimated when evidence of FBI conduct is excluded
as "irrelevant" or 'collateral'. The resentment aroused in such cases
can perhaps best be seen as that of a minority which suffers
discrimination and which believes, rightly or wrongly, that such a
decision means they will get no real opportunity to submit to the jury
matters they consider germane to the trial. The defence has been known
to describe such decisions as "oppression in the courtroom'; (52) the
prosecution may refer to "irrelevant political statements". (53)
Accusations of bad faith between counsel are not uncommon. (534)

Example No.l. US -v- Leonard Peltier

(1) Myrtle Poor Bear's evidence

Leonard Peltier was convicted of the murder of two FBI Special Agents
on the Pine Ridge Indian reservation in South Dakota. In February and
March 1976 Myrtle Poor Bear signed two affidavits purporting to be an
eye-witness account of murders which had taken place on 26 June 1975.
Leonard Peltier was arrested in Canada and two of these affidavits were
presented to a court, together with other evidence, in extradition
proceedings. (54) The Myrtle Poor Bear affidavits formed a vital part
of the case against Leonard Peltier as she claimed to have been an

eye-witness. Extradition was ordered and upheld by the Canadian
Minister of Justice. (55)

Shortly afterwards, Leonard Peltier's counsel in the USA acquired a
third affidavit sworn by Myrtle Poor Bear before the other two were. It
indicated that she had not been present on Pine Ridge the day the FBI
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agents were killed. The US Court of Appeals later said:
". . . Anybody who read those affidavits would know that they
contradict each other. Why the FBI and prosecutor's office
continued to extract more to put into the affidavits in hope
to get Mr Peltier back to the United States is beyond my
understanding . . . Because you should have known and the FBI

should have known, that you were pressurising the woman to add
to her statement.' (56)

Myrtle Poor Bear was called as a defence witness after it became
apparent that the government was not going to use her testimony at the
trial. (57) This was to "demonstrate that the government had resorted
to fabrication of evidence, obstruction of justice, subornation of
perjury and intimidation, all classic indicia of consciousness of a
weak cause, and to lay bare the bias and hostility of two FBI agents
[working on the case/." (58)

The trial court's guidelines were unequivocal:

"The court's position with reference to evidence to be
offered by the defence is simply that evidence relative

to the issues and the evidence presented by the government
will be admitted. I will state, however, that witnesses
who have testified will not be impeached by a showing of
misconduct of the FBI unless that misconduct relates to the
testimony of individual witnesses who have testified or . .
exhibits that have been received in evidence." (59)

During a court hearing to determine whether or not the jury should
hear her evidence, Myrtle Poor Bear 'disclaimed virtually every 3
allegation she made in the affidavits /which had gone to Canadaj/. She 5
testified that she had been forced to sign the affidavits, which were
prepared by the FBI, under threats of physical harm.'" (60) Her

evidence to this effect was not presented to the jury on the grounds
that it was "collateral". (61)

The Court of Appeals later described the FBI's conduct thus:

"What happened happened in such a way that it gives some
credence to the claim of the . . . Indian people that the
United States 1s willing to resort to any tactic in order
to bring somebody back to the United States from Canada .
And if they are willing to do that, they must be willing to
fabricate other evidence. And 1it's no wonder that /Indian
people/ are unhappy and disbelieve the things that happened
in our courts when things like this happen.”" (62)

The prosecution argument on appeal was simple. Although the
defective affidavits should not have been submitted to the Canadian
authorities, they argued, the other evidence presented in Canada of
Leonard Peltier's involvement in the murders should not be forgotten.




1 6 & e i K

—, "

They pointed out that the Canadian Minister of Justice had evidence

of the falsity of the affidavits before him when he upheld the
extradition order. They contended also that Leonard Peltier had not
presented valid reasons why the jury should consider the truthfulness or
falsity of evidence given at the trial in the light of other evidence
given at the extradition hearing. (63) They seem to have meant that
nothing concerning the affidavits was relevant to whether or not

Leonard Peltier had committed the murders, and that the prosecution

had not tried to rely on Myrtle Poor Bear's evidence at the trial.

The govermment answer on appeal on the matter of bias and hostility
on the part of the FBI was in the same vein. They argued that the agents
concerned were not witnesses before the jury and that therefore their
conduct was not pertinent. (64)

Another example from the same case is Jimmy Eagle.

(ii) Jimmy Eagle

Jimmy Eagle, a young Indian, was charged with the same murders as
Leonard Peltier, but the government dropped the proceedings. He
testified, not in the presence of the jury, that he had been questioned
by FBI agents who had threatened to have him indicted for the murders

if he did not cooperate with the investigation. (65) He had not
cooperated and had later been indicted. After reporting the FBI threats
to his lawyer, he had been warned to keep quiet at all times as the
government would probably put informers in his cell. (66)

While he was in prison, the government had obtained statements from
four of his cell-mates which purported to be a description by Jimmy
Eagle of the murders. (67) Jimmy Eagle testified, again at a hearing to
decide whether his evidence should be presented to the jury, that he had
never made any of the statements attributed to him. (68) The defence
later contended that because the statements of the four were so thorough,
and so completely matched the FBI's theory about the murders, this
strongly indicated that the FBI had concocted them and sought the
cooperation of four felons in exchange for better treatment. (69)

The government argued in the Court of Appeals that:

"It was never established . . . whether Eagle or the
cell-mates were lying concerning the jailhouse confessions.
But regardless of who was lying, the issue had no bearing
whatsoever upon the facts at bar. Even if it were assumed
that the cell-mates were lying the defendant has offered no
evidence which established a connection between the cell-
mates' supposed misconduct and the FBI. Something more than
accusation by defendant's counsel is needed to make such a
connection." (70)

Another example from Leonard Peltier's case relates to Anderson, Draper
and Brown.
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(i1i) Coercion of three government witnesses: Anderson, Draper

and Brown (71)

These three important government witnesses testified on cross-
examination that FBl agents had threatened, intimidated or physically
abused them when they were questioned about the murders in the initial

stages of the investigation. (72) The Court of Appeals said the
following:

"Brown, in his testimony as a witness for the defence . . .
stated that he testified falsely before the grand jury as a
result of fear of the FBI. All three witnesses testified

that when they were interviewed at early stages of investigation,
their answers to the FBI's questions were inconsistent with the
truth for one reason or another. However, upon further
questioning at the trial by the government attorney, they stated
that the evidence they gave at the trial was the truth as they
best remembered it. [And that therefore there was no evidence
that/ the govermment induced them to testify falsely in this
trial or in a related trial." (73)

The relevance of this 1is discussed below.

(iv) The Appeal Court's response to (i), (ji) and (iii) above

The Court said that the evidence was only 'minimally relevant':

"Neither Jimmy Eagle nor Myrtle Poor Bear testified as a
government witness against Peltier. Furthermore, Peltier
made no showing that the integrity of the government's
evidence against him was in any way tainted by the Myrtle
Poor Bear and Jimmy Eagle episodes. (74)

"Peltier argues that the evidence was relevant to show bias
on the part of the government witnesses, Anderson, Draper
and Brown. He argues that Poor Bear's and Eagle's
testimony, believed by the jury, might have caused the jury
to speculate further as to whether the knowledge Anderson,
Draper and Brown testified to was implanted in their minds
by coercive FBI interrogation. (75)

"It is true that evidence tending to show a substantial
reason for bias or interest 1n an important witness 1s

never collateral or irrelevant. It may be . . . the very

key Lo an intelligent appraisal of the witnesses. However,
Eagle's and Poor Bear's allegations of FBI harassment, even

if true, shed very little, if any light on the credibility

of other witnesses, since the trial court allowed full inquiry

into the dealings of Anderson, Draper and Brown with Che _ -
FBI. . . . (76)
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"Peltier also argued that the Poor Bear and Eagle testimony
was admissible to show the intention of the FBI to bring
about his conviction no matter what the cost. This issue
is a more difficult one. As we stated earlier, Peltier's
theory of the case was that the FBI framed him by
manufacturing evidence and inducing witnesses to testify
in accordance with its theory of murders. The Poor Bear
and Eagle testimony was certainly consistent with that
theory. However, we do not find an abuse of discretion
on the part of the District Court in excluding the
evidence. The District Court weighed the following facts:

""(a) the defendant's failure to point to specific evidence
used against him, the reliability of which was directly
affected by the Poor Bear or Eagle episodes;

"(b) the lack of probative value of the proffered evidence." (77)

The court said that Myrtle Poor Bear had not been a reliable
witness and that her evidence had been very vague as she had often
responded that she could not remember things. The court also
pointed out that defence counsel had earlier referred to her as a

"witness whose mental imbalance is so gross as to render her testimony
unbelievable.” (78)

As regards Jimmy Eagle, the court pointed out that the defence,
in addition to presenting his evidence, had called two of the four
cell-mates who had allegedly given false statements to the government. (79)
The witnesses affirmed that their earlier statements to the FBI had been
true and denied that the FBI had induced them to make false statements.
The court said that the two witnesses had later stated they had been
threatened by Leonard Peltier that their lives would be in danger if
they did not return to court and testify that their earlier testimony
had been the result of FBI threats: (79A4)

"There was thus no real proof that the FBI solicited statements
from the four cell-mates. There was only proof that Eagle denied
making the statements.'" (80)

The court said that it realized the goverument would probably
have presented evidence to the contrary, thus an already lengthy trial
would have been extended. It referred to the danger of unfairness to
the government as the evidence presented would clearly have tended to
divert the jury's attention from the specific question of Leonard
Peltier's guilt or innocence. (81)

The Appeal Court's conclusion was interestingly worded:

"While the more prudent course might have been to allow the
defence to present the evidence, we find no abuse of

discretion in the trial court's exclusion of the testimony

of Jimmy Eagle and Myrtle Poor Bear in the light of its low
probative value, the potential for further delay in the

trial and the danger of unfair prejudice to the governmenc." (82)

T M
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The defence tried to get the case heard by the US Supreme Court.
The government's reason for opposing this is interesting. Taking up
the defence argument that the Myrtle Poor Bear evidence should be
seen as ''govermment consciousness of a weak cause" (83) they said:

"An attempt by a government agent Lo suppress or alter
evidence should it occur, can show no more than
prosecutorial doubts concerning the probative value of
the rest of the government's evidence. These doubts

are not knowledge; they are opinion or evaluation. The
prosecutor's or investigator's evaluation of the strength
of this case is not relevant proof of the defendant's
guilt or innocence.' (84)

Amnesty International believes that, seen in its full context,
the suppression or alteration of evidence can reveal a great deal

more than the government suggests. This is discussed further in the
Conclusion.

Example No,2. State of South Dakota -v- Richard Marshall (85)

This case too involves Myrtle Poor Bear and retracted testimony. In
the South Dakota state prosecution of Richard Marshall for murder,
Myrtle Poor Bear gave evidence for the prosecution, saying that the
defendant had twice confessed to her that he was the murderer. (86)
She later stated that this evidence was false and '"contrived by FBI
agents'. (87) She said that FBI agents forced her to testify against

Richard Marshall by threatening to take her and her daughter's lives. (88)

Myrtle Poor Bear was a surprise witness in this case. The
prosecutor, directed by the court, apparently disclosed the names of
his witnesses at a pre-trial meeting on 16 March 1976 at which Myrtle
Poor Bear was not mentioned. (89)

On 22 March she made a statement to a Rapid City Deputy Sheriff

about Richard Marshall's alleged confessions; and on 23 March the state's

attorney asked to have her name on the record as a witness. (90) This
request was granted on 25 March and the defendant asked the court to
defer the trial so that the additional witness could be investigated.
As far as Amnesty Intermnational knows, this latter request was refused.

The trial began on 29 March, and on 2 April Myrtle Poor Bear gave
evidence. Apparently she was supplied by the FBI to the state on 23
March 1976 (this was when she made her statement) and accommodation had
been arranged for her by FBI agents for three days beforehand. (92)

One of the Leonard Peltier affidavits was made on 31 March 1976, a few
days later, so evidently she was still in touch with the FBI agents
alter she had been supplied to the state. (93)

(91)
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The extradition proceedings took place in April and May 1976 in
Vancouver, BC, before Schultz, J. An appeal was taken by Leonard
Peltier to the Canadian Federal Court of Appeal in October 1976.
It was unsuccessful,

The submission to the Minister:of Justice was on the following
grounds:

"(a) The alleged offence was of a 'political character';
(b) The conduct of the US Government in suppressing vital
evidence amounted to an abuse of process."

(See Halprim -v- Sun Publishing Co. Supreme Court of British
Columbia. No. C 771952, 3 May 1978, Vancouver Registry.)

Judge Ross of the US Court of Appeals for the Eighth Circuit said
this during oral argument on 12 April 1978. Excerpts from this
argument, transcribed from magnetic tape, appear as Appendix C to
the Petition for the Writ of Certiorari (No. 78-893) filed in the
US Supreme Court on behalf of Leonard Peltier on 4 December 1978.
See pages 49a-50a.

The govermment characterized her as ''mot a competent witness"
{(Peltier Transcript, afternoon session, 13 April 1977, Vol. XXI,
pages 4605~6). Case was heard in the US District Court for the
District of North Dakota, South Eastern Division, in Fargo, North
Dakota, before Hon. Paul Benson, and a jury. This statement was
made in the absence of the jury.

op. cit. note 56 supra, page 6.

See Peltier Transcript, morning session, 7 April 1977, Vol. XVII,
pages 3458-3459.

This is the wording of the US Court of Appeals. See US -v- Peltier
585 F.2d. 314, 331 (1978).

Myrtle Poor Bear's evidence appears in Peltier Transcript, Vol. XXI.
Direct evidence starts on page 4584; cross—examination on page
4629 and redirect on page 4648,

The defence sought to introduce the Myrtle Poor Bear (and other)

evidence, and have it heard by the jury '"so we rebut by circumstantial

evidence certain specific key pieces of evidence which have been
introduced against Leonard Peltier and we also offer it to show a
pattern of conduct on the part of certain agents of the FBI . .
(Vol. XXI, page 4653).

The government accused the defence of "attempting to set up a
strawman and knock the strawman down and suppose to (sic), and to
argue then that that proves something . .. .This 1s nothing more
than an attempt to put the FBI in general on trial for some
supposed misdeeds that the paranoid defence tcam has brought up.
(Vol. XXI, pages 4653-4654).
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The court held that that was 'irrelevant . . . , that the witness
was not a believable witness." Her testimony was related to a
"collateral matter'". Peltier Transcript, Vol. XXI, page 4665,

The court also said the following (Peltier Transcript, Vol. XXI,
pages 4658-9):

"The Court noticed that this witness was under obvious
great mental stress. She, her testimony was interrupted
at least three times by an emotional reaction of some
kind.

"The Court is also aware of the extreme difficulty that was
encountered in attempting to bring her back into this Court
at the request of the defendant.

"The Court observed that she had a complete lapse of memory
on cross-examination relating to recent events.

""The Court also is taking into consideration the fact that
this witness was not used in the presentation of the
Government's case which defense seeks to impeach by her
testimony the three FBI agents who interviewed her were not
used in the presentation of the Government's case . . .

""And the Court concludes the credibility of this witness

for any purpose is so suspect that to permit her testimony
to go to the jury would be confusing the issues, may mislead
the jury and could be highly prejudicial."

The court later explained its ruling:

"The offer of proof related to a collateral matter and under
the Rules of Evidence is therefore inadmissible. If /Myrtle
Poor Bear/ as she testified yesterday were to be a believable
witness the Court would have seriously considered allowing
her testimony to go to the jury on the grounds that if
believed by the jury the facts she testified to were such
that they would shock the conscience of the Court and in the
interests of justice should be considered by the jury."

(Peltier Transcript, morning session, 14 April 1977, Vol. XXI,
pages 4707-4708.)

Emphasis added. op. cit. note 56 supra. page 5Sla.

These arguments have been shortened and simplified so as to

highlight the main points relevant to this discussion. In any

event, the govermment arguments made considerable reference to

the decision of the Court of Appeals, which is considered. in some
detail elsewhere in this chapter. The full arguments are set out

in the Brief for the United States in Opposition to Leenard Peltier's
petition to the US Supreme Court. The brief is dated February 1979.
See pages 4-13 (especially note 8 on page 13).
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ibid. page 10. The FBI agents did appear in the absence of the
jury.

See US -v- Peltier 585 F.2d. 314, 331 (1978). Peltier Transcript,
Vol. XIX, page 3961. See also Vol. XIX, pages 3979-3980.

585 F.2d. 314, 331 (1978); and see also Peltier Transcript Vol. XIX
page 4027.

585 r.2d. 314, 331 (1978); and see Peltier appellee's brief in US

Court of Appeals, page 28.

See Peltier Transcript, Vol. XIX, pages 3982-3987.

585 F.2d. 314, 331 (1978). See defence submission in Peltier
Transcript Vol. XIX, page 3974: "FBL agents . . . were seeking
wilfully or recklessly statements of people who purported to be
eyewitnesses without verifying them."

On page 3976: "What we are exploring herc are the tactics by the
FBI which were employed in creating witnesses who had no knowledge
of the subject matter." (Defence submission). But compare this
with appellee's brief (by government) page 33 re Myrtle Poor Bear.

Peltier, appellee's brief (by government) page 28.
All three witnesses were young American Indians.

This statement is taken from the decision of the US Court of Appeals.
585 F.2d. 314, 328-329 (1978). Amnesty International makes reference
to Peltier Transcript Vol. V, page 841, re Anderson's evidence of
threats; and Peltier Transcript Vol. XXII, page 4801, re Brown's
evidence of refusal to allow contact with a lawyer.

The prosecution described this evidence as follows:

"In substance, lowever, their testimony indicated only that
they were treated roughly and threatened with prosecution or,
.in the case of Michael Anderson, physical abuse, if they did
not make a statement at all."

Peltier, appellee's brief (by government) page 32. (See also
Appeal Court's ruling in this case re truth of evidence.)

585 F.2d. 314, 329 (1978). See note 12 where the court said:
"Brown also stated that he lied to the grand jury.
However, he affirmed, after his testimony regarding lying

to the grand jury, that his testimony at trial was the
truth."

See also Peltier Transcript, Vol. XXIL, pages 4812 and 4819.
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Emphasis added. 585 F.2d. 314, 332 [227 (1978).

ibid.

Emphasis added. 585 F.2d. 314, 332 /23,247 (1978). See, for
example, Peltier Transcript, Vol. VI, page 11l16.

Emphasis added. 585 F.2d. 314, 332 [257 (1978).
585 F.2d. 314, 332-333 /257 (1978). This was at a time when the

defence believed that Myrtle Poor Bear might be a govermment
witness.

585 F.2d. 314, 333 /257 (1978).
ibid. note 15.
585 F.2d. 314, 333 /257 (1978). See evidence in Peltier Transcript,

Vol. XIX, pages 4124-4170; Vol. XIX, pages 4060-4112 and Vol. XX,
pages 4409-4436,

585 F.2d. 314, 333 [25] (1978). See paragraphs ii.c. and ii.d.
585 F.2d. 314, 333 [257 (1978).

Petition for Writ of Certiorari (No. 78-893), dated 4 December 1978,
pages 6 and 15-16. (On behalf of Leonard Peltier in the US Supreme
Court).

Brief for the US in opposition to petition for certiorari, dated
February 1979, page 12.

The brief continued:

"In short, what petitioner characterizes as the 'govermment's
knowledge of the merits of the entire case' is simply not a
relevant issue concerning which the jury should have been
permitted to hear evidence."

This trial took place in March and April 1976 in the Circuit

Court of Pennington County, South Dakota Seventh Judicial District
before the Hon. Marshall Young, Judge,and a jury. In March 1979 a
petition for post-conviction relief was heard by The Hon. Merton
B. Tice, Jr., Judge. At the time of writing (January 1981) the
Supreme Court of South Dakota has yet to pronounce on the petition
for post—-conviction relief. It had affirmed the original
conviction on 12 April 1978. See 264 NW 2d. 911 (file 11906).

Myrtle Poor Bear's trial evidence was presented on 2 April 1976.
It is reported in Marshall trial transcript, pages 99-125. . -

Decision of Judge Tice (75-72), dated 17 July 1979 (de-ving
post-conviction relief to Richard Marshall), page 2.




-—-—rrr.‘."‘.“-.-!

| pme T

88.

89.

90.

91

92

98,

94,

95k

96.

97.

98.

99..

100.

Sl s e

ibid.

See petition for post-conviction relief (75-72) dated 12 June 1978,
filed on 15 June 1978 in Circuit Court; Section VA, page 5.

ibid. Technically called a "Motion to Endorse the Name of Myrtle
Poor Bear on the Information'.

ibid.

op. cit. note 87 supra, page 3. Judge Tice's opinion states
that Myrtle Poor Bear was 'put up'" by FBI agents for '"the three
days immediately prior to their disclosing to the Pennington
County Sheriff's office that Myrtle had information bearing upon
the Marshall trial." He also says in relation to her second
Leonard Peltier affidavit that "on February 23 1976 Myrtle prepared
a second affidavit identical to the first, save for a statement
that she was in fact present during the shooting of the &agents.
On February 24, 1976, after Myrtle had been kept in a motel room
for three days . . . [she was taken to another FBI agent/ for an
interview."

See appellant's brief (on Richard Marshall's behalf) in the Supreme
Court of South Dakota, April 1980, pages 66-67.

op. cit. note 87 supra.

ihig. page 6, paragraph 2 and page 8, paragraph 2, taken together.
ibid. page 2, paragraph 3 and page 3, paragraph 1, taken together,
Emphasis added. 1ibid. page 3, paragraph 1.

ibid. page 4. The statement in question was an expression of
agreement on the part of the US attorney who prosecuted Leonard
Peltier, when, on 12 April 1978 a judge of the US Court of Appeals
sald that the FBI conduct over the affidavits indicated that ''they
must be willing to fabricate other evidence'. (See text to note
62 supra.)

The judge also mentioned an obligation not to 'give the appearance
of manufacturing evidence by interrogating incompetent witnesses'.
op. cit. note 83 supra, page 5Sla.

The US attorney had said earlier that Myrtle Poor Bear was
“"incompetent in the utter, utter, utter ultimate sense of incompetency
as recognised by defense counsel on more than one occasion.” op. cit.
note 83, supra, page 50a.

See text to note 82 supra and Chapter I.

See textL to note 97 supra and Chapter I.



6.Airtel from Acting Director, FBI, to SAC, Albany for "all offices
except Honolulu" captioned "AMERICAN INDIAN MOVEMENT (AIM)
EXTREMIST MATTERS" mailed May 7, 1973.

THIS MATERIAL NOT DISCLOSED TO LEONARD PELTIER
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To: S&C, Albany | 5/4/73

From: Acting Director, FBI 1
| 1

R. E. Gebhardt
- G. C

AMERICAN INDIAN MOVEMENT (AIM) - Hoore
EXTREMIST MATTERS | |

ReBuairtels 12/6/72 and 1/16/73 captioned "American Indian
Activities, Extremist Matters,"

Offices conducting preliminary inqiiries relative to
individual ATM chapters, if not already done, immediately submit
results of investigation conducted to date in form suitable for
dissemination under caption of individual chapter with recommendation
relative to additional investigation, Where evidence of extremist .
activity or involvement by a chapter 1s determined or suspected,
institute full and continuing investigation thereof to determine aims,
activities, leaders, membership, and finances. Develop informants or }
sources in or close to each chapter. Also, institute individual
davestigations of members of such chapters to develop background and‘j
determine thelr activities and propensity for militancy or violence.w
Submit results thereof in form suitable for dissemination under
individuel's caption with your recommendation relative to further !

inVestigation. .

Institute similar individuel investigations of all AIM
members and unaffiliated Indians arrested or imvolved in takeover of
Wounded Knee, South Dakota, or similar confrontations or disorders
"Submit results under individual's caption in a form

elscwhere.
suitable for dissemination, If warranted, consider subject for
inclusion in strativ an ’Tﬁf|?"hﬁ+¥1r TSNy S

for designation as a Key Ex%{ REC.49 /00 VO ;L 4{/5‘3 \'J/

2 - A1l Offices (Exccpt Honolulu and San Juan) R
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X MAILED 21
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7.Statement of Vern Long and Eddie White Wolf, October 18, 1973.



.‘5’“ SRR 0 Gctober 18, 1973
= | _ 9:40 P,M. MST

Statement by Vern Long and Eddie.White VWolf, the President
nd Secretary of the Oglala Sioux Civil Rights Organizaticn.

A grave crisis now exlsis ine Ridge Reservation because
of the burtal slaying of SEEEacARAEERrSERTENNG:
Civil Rights Organizatiorl,
Goons.

ATl day yesterday, October 17th, there was an extensive man-
hunt for Pedro. The search involved about 20 police cars and
several alrplanes. They hunted Pedro down like an aniial and
murdered him in cold blocd. We have not yet determined who did
the actual shooting but vie are quite certain that the murder was
engineered by DIA Special >fficer, Del Eastman. Eastman is a
Sioux-hating Crow Indian from Montana.

The Bissonette murder 1s only one of a series of recent

shootings and slayings of traditional Oglala Sioux by the F.B.I.,

the BIA police and gooans since the Wounded Knes takeover.

Last summer a little Indian girl, KERUArRERAERE Y was shot
in the head and lost an eye from goon bullets. Later, vern and
Clarence Cross were snot by BIA police and goons. Clarence died
an egonizing death as a result of the shooting. And only last
week tne BIA police were involved in the shooting deatn of
Alcyisius Long Soldier at XKyle, South Dakota. The BIA and.Dick
“71lson have done a very effective job of suppressing the news
coverage of any of these incidents. Now, Pedro Bissonette has
been murdered by these same outlaws and hoodlums.

Because of this new Uave 01 terror by Dick Wilscn, the 3IA
;nd the R T ER L Lr 1onal Oglalg Sloux people, we

Gl
e{-ﬁ atli

murder of Pedro BJS“Onetté and to tahe whatever action is
necessary to see that his murderers are brought to Jjustice.

Vie are also calling an emergency meeting of the Oglala Sloux

Civil Rights Organization and are asking all Civil Rights members
and supporters to be present. The weetiug will be held at Calico

Hall on Monday, October 22, at 1:00 P.M,.

e o E.‘C.C.I:dl: & &L N JI l”. B A .
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8. Memorandum from J. E. O'Connell to Mr. Gebhardt, Subject: "The
Use of Special Agents of the FBI in a Paramilitary Law Enforcement
Operation in the Indian Country", dated April 24, 1975, 6 pages.

THIS MATERIAL NOT DISCLOSED TO LEONARD PELTIER
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' . : - Mr. Gordon o :::':E'
: SUBJECT: THE USE OF “SPECIAL AGENTS - Mr. VWannall Troming - —

Legel Cownr _

Mr. Mosher -
- Mr. Gallagher
= Mi¥:; Mintz

= Mr. Mooney

- Mr. McDermott

OF THE FBI IN A PARAMILITARY
t/ LAW ENFORCEMENT OPERATION IN

Telephe—v Rm
Dirwcter Svc'y

THE INDIAN COUNTRY

S el
I

PURPOSE: This position paper was prepared for use of th ¢
. Director of the FBI to brief the Attorney General and the ¢
. Deputy Attorney General (DAG) on the role of the FBI “
~... .. 1in the event of a major confrontation in -Indian country _ ‘' _ _
ll (Federal jurisdiction) where (1) the President decides
: against the use of troops; and (2) the FBI is ordered"
" by the President and/or the Attorney General to deploy
. FBI Special Agents in a paramilitary law enforcement : G

situation, in lieu of the use of troops.

There is attached for ready reference a document
captioned "Background Paper on/the American Indian and the
Takeover of Wounded Knee by the”Amerlcan Inclan . Movement (AIM)."
This study outlines early history Gf the Ameérican . Indian,
jurisdiction of the FBI to investigate within the Indian--

" " country, background on AIM and their record for violence,
history and background concerning the Pine Ridge Indian
Reservation of the Oglala Sioux Tribe in South Dakota,

a prelude to the occupation of Wounded Knee, the occupation

of Wounded XKnee by AIM and the use of FBI, U. S. Marshals

and Bureau of Indian Affairs (BIA) Police at Wounded

Knee, South Dakota, during the period February 27 - May 8, 1973,
in a paramilitary law enforcement situation.
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SR ST consultation with responsible officials representing the

l‘_._l‘ - rr rrE §F FE~§EE B S =

R FBI’INVOLVEMH(‘: The FBI ‘was instructed{ } the Department
of Justice (DOJ) in the latter part of 1972 to conduct
extremist and criminal investigations pertaining to AIM.
During the afternoon of February 27, 1973, approximately
200 members and supporters of AIM, carrying weapons, left
Calico Hall, Pine Ridge, South Dakota, in a car caravan and
' were under surveillance by a few FBI Special Agents. Under
the leadership of Dennis James Banks and Russell Charles Means,
the caravan moved into Wounded Knee, South Dakota, on the -
Pine Ridge Indian Reservation where they took eleven hostages
and burglarized the Wounded Knee trading post in violation of
Federal statutes involving crime on an Indian reservation. A
decision was made by SAC Joseph H. Trimbach, Minneapolis :
Division, to set up roadblocks to contain the militants, 1'
which roadblocks were manned by FBI Agents, U. S. Marshals, ' '
and BIA Police. This is how the FBI first became involved
in the Wounded Knee armed standoff against the U. S. Government.

o ROLE OF TEE WHEITE HOUSE, JUSTICE DEPARTMBNT AND OTHER AGENCIES:

i = Decisions were made by the AG after regular and continuous

* White House, namely Mr. John D. Ehrlichman, Assistant to the
President for Domestic Affairs, Mr. Leonard Garment, Special ~
Cansultant to the President, and his assistant, Bradley Pattersor
and officials in the U. S. Department of the Interior. On
February 28, 1973, the situation at Wounded Knee was evaluated
in a series of meetings between former AG Richard G. Kleindienst.
former DAG Joseph T. Sneed, former Associate DAG Charles D.
Ablard, and others. TQQEE_Ehgggfgiigcials were nonsible—for.
the decision making of the DOJ. Depa;EHEﬁf'Bfﬂzﬁgslnterior
officials and—the BIA were involved as these agencies administer
Indian .reservations under Federal jUIlSdlCulon.

PROBLEMS COMFRONTING THE FBI: The various other Federal
agencies involved in the Wounded Knee takeover were the U. S.
Marshals Service (USMS), BIA Police, DOJ Attorneys, public
information officers and Community Relations Service, the U. S.
Attornecys (USAs), Department of Defense, and the U. S. Army.
The DOJ sent Ralph Erickson, Special Assistant to the AG, to
Wounded Knee as the senior U. S. Government representative on
the scene. He was subsequently followed by 4 other DOJ

and/or Department of the Interior officials who assumed this
role during the 71-day siege from February 28 - May 8, 1973.
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Memoranaum to - 's. Lebonarat i
RE: THE USEC?‘ SPECIAL AGENTS Q

H Throughout the operation there was a definite lack of
continuity as each senior representative replaced another.
Colonel Volney Warner (now General), Chief of Staff, 82nd
H Airborne Division, was dispatched to Wounded Knee at the
outset to assess the situation and to recommend whether or
not troops should be utilized. The AG issved instructions -
H there was to be no confrontation and negotiations with the
militants by representatives of the DOJ were to be entered
into to resolve the matter and have the hostages released.
H There was a divided authority among the many

agencies present at Wounded Knee, in¢luding church and

social groups. The senior Government representative,
H Departmental Attorneys, and members of the USA's Staff
issued conflicting instructions. Each representative
present on the scene took instructions for the most part
from superiors of his own agency. For example, on e S o
March. 4, 1973, after consulting with Colonel Warner,:® ~ .....__...:

- ——n— & = =

"7 Ralph Frickson issued orders that the use of deadly force
. . by the law enforcement officers on the scerne could only e
be used in self-deférnse to avoid death or serious bodily
harm. In the appllcatlo_n of force the officers, including
l FBI Agents, were to aim to wound rather than kill. This was
in direct conflict with the policy of the Bureau that an
Agent is not to shoot any person except when- necessary in
. .self-defense, that is, when he reasonably believes that he
- or another is-in danger of death or grievous bodily harm.
; Special Agents are not trained to shoot to wound. Special
. Agents are trained to shoot in self-defense-to neutralize the
deadly force. The SACs on the scene and officials at FBIHQ
strenuously objected to orders such as this which had
i previously been approved by the AG without consultation with

any FBI official.

On a number of occasions the Acting Director and
officials of the FBI requested the Administration and ‘the =;
Department to consider the use of troops at Wounded Knee. Imn:-
Washington, D. C., DOJ officials in conjunction with other
H Governmental agencies explored the possibility of using

troops.  Colonel Warner on the scene recomnended to the Chief
of Staff of the Army against the use of troops. Thec Government
concluded that such use would be undesirable becausc (1) it
would substantially increase the risk of loss of life, (2) the
full prestige of the U. S. Government would be committed to
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Memorandum to .f. Gebhardt QZ
RE: THE USE OF SPECIAL AGENTS

what was primarily a dispute between rival tribal factions
and (3) the use of Army troops against these Indians might
be misinterpreted by the press and some citizens. . SR

The FBI encountered extreme problems, both in the
field and at FBIHQ, in adapting to a paramilitary role.
The FBI was not equipped logistically to operate
in a paramilitary situation in open terrain which
ultimately ended in a. 71-day siege. The FBI and USMS had
to be equipped with military equipment, including Armored
Personnel Carriers (APCs), M-l6s, automdtic infantry weapons, '
chemical weapons, steel helmets, gas masks, body armor,
illuminating flares, military clothing anéd rations. Authority
had to be obtained from both the AG (and/or his representatlve)
- and from the General Counsel, Department of Defense, prior to
requesting the military lOngthS adviser, Colonel Jack Potter,
. to obtain the weapons and material through the Directorate
of Military Support (DOMS). This clearance was often not
forthcoming when clearance had to be obtained during the
night hours. This phase of the operation reguired the FBI
to'maintain a constant 24 hour vigilance so as to equip
our Special Agents and the other law enforcement officers with
the weapons and material needed for a defensive operation.
OPINIONS OF THE SACS WHQ WERE ON THE SCENE: SACs Richard G.
tleld, Chicago; Herbert E. HoXlie, Milwaukee; wWilburn K. DeBruler,
Atlanta; and Joseph H. Trimbach, Minneapolis, furnished their
observations regarding the Wounded Knee Special. In essence,
they advised complete confusion existed as there were a number
of DOJ representatives on the scene, each issuing conflicting
orders, There was no coordination between the agencies other
than that provided by the FBI, Nor was there zny advance
plannlng done. For example, DOJ officials and Director Wayne
Colburn, USMS, would fly back to Washington, D. C., presumably
for conferences and would return with new policy of which
FBIHQ was not aware. The military did not realize in many
cases thatthey were—there to assist and not direct the FBI.
SAC Held at the .time advised FBIHQ to have any success at
Wounded Knee i1t would be necessary to withdrow the-“political
types”™ and make it an FBI opecration under FBI diréction and
leadership. SAC Hoxie stated at Wounded Krnee there was a
constant vacillation of instructions and policy which was
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r' - Memorandum to mr. Gebhardt Cj}
RE: THE USE OF SPECIAL AGENTS .

devastating. SAC DeBruler believed the ill-advised

. instructions given prolonged the incident at Wounded Knee
and in some measure resulted in unnecessary risk to law
enforcement personnel and others at the scene. All SACs
recommended should we in the future become involved in
another situation similar to Wounded Knee where Special
Agent personnel are deployed that the entire opsration
be under the direction of FBI officials and when law
enforcement personnel from other agencies are involved . |‘
it should be clearly understood the FBI is in the [
decision making role. _ ; !

OPINIONS OF FBIHQ PERSONNEL: FBIHQ supervisory personnel
—- were confronted@ with the major task of coordinating all

——+=——=-~=-- phases of the Wounded Knee paramilitary law enforcement
wivsmacre-  operation with the Department and other interested agencies,
« including USMS, the Department of the Interior, and the S

BIA. Many of the officials from the other agencies, including

the staff in the DAG's Office, were not trained law enforcement~

personnel. It was necessary to constantly explain matters

and give advice from a law enforcement standpoint. As the

I FBI was utilizing approximately 3 SACs and 150 Agents per

day at Wounded Xnee in a defensive perimeter along with other
Federal officers which were receiving hostile fire, it was
necessary to insure that nothing was done in a decision
making role at the White House or DOJ which might result in
Federal law enforcement officers taking heavy casualties.:
It was reported in the initial phase oI Wounded Knee that the
militants were in possession of - an M-60 machine gun and
AK-47s (Communist automatic assault rifles), which could
result in heavy casualties. It was necessary to convince
the decision makers that APCs were necessary for the protection
of the Special Agents and U. S. Marshals. When the APCs
came under hostile fire they could not be moved to a more
secure position without authority from the AG. It is the
consensus of opinion among the headquarters supervisors that
no Government official who is not a traincd law enforcement

- officer be permitted to direct a law enforcement operation the
magnitude of wWounded Knee.

RECOMMENDATION: The Director mecet with the AG and DAG to
brier them on the Wounded Knee incident so that they fully
understand if such an incident occurs in the future or an
incident similar to Wounded Xnee and the FBI is involved,

. . the FBI will insist upon taking charge from the outsct and
it
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Memorandum to Mr. Gebhardt
RE: THE USE OF SPECIAL AGENTS

with respect to our actions. They should understand the
FBL due to its long years of experience and training is able
to make law enforcement decisions without over-reacting
to protect the general public, its Special Agent personnel,
and the violators of the law. The AG and DAG should be
advised it ‘is our broad policy in such instances as this to
*get in and get out as quickly as possible" with complete
regard for the safety of all concerned. - The FBI furthermore
would seize control quickly and take a definite, aggressive
stand where necessary. It should be clearly stated that the
FBI does not desire to become involved in any political
situations and definitely not participate in any dlscnssnon
“"“““'where ££° 18 obv1ously political I matune,, - ‘

-

F‘ . - will not countenance any interference on an operational basis

P S s .
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ADDENDUM: J. B. ADAMS:ams  5/19/75
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We should hold up any action in contacting the Deputy Attorney
General and Altorney General as we are presently engaged in attempting to
clarify tl.e respective roles of the Marshals, FBI, BIA and tribal police in
-confrontations such .as"the recent Yaaxton incident. Appropriate recommenda
tions in this latter arez are forthcoming.
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9. The incident involved a drunken escapade between Eagle and two
white ranch hands when Eagle stole one of the men's cowboy boots.
See Ward Churchill and Jim Vander Wall in Agents of Repression: The
FBI'S G W ' mexican
Indian Movement, South End Press, Boston, at pp 236-240 and
accompanying Notes.
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