20. Teletype From Rapid City FBI to Director, "Daily Summary
Teletype" dated July 16, 1975, 2 pages.
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21. Airtel from Rapid City to Director, Attn. FBI Laboratory, dated
July 21, 1975, 3 pages; Teletype from Director to SAC Rapid City,
"Reference your teletype 9/12/75" dated October 2, 1975; Teletype
from rapid City to Director, "Re Minneapolis letter" dated October

2, 19375, 2 pages.
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22. This evidence was heard at Peltier's second appeal, based on
evidence obtained in a 1981 Freedom of Information suit which also
produced material which supported his application for Leave to
appeal to the Supreme Court of Canada in June 1989. It is set out
as well in United States v Leonard Peltier 800 F. 2d 772 (8th Cir.
1986) at p 776 Note 5.
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Defendant, convieted of the murder of
two special agents of the FBI, filed motion
to vacate the judgment and for a new trial.
The United States District Court for the
District of North Dakota, 5563 F.Supp. 890,
denied the motion, and defendant appealed.
The Court of Appeals, 731 F.2d 550, re-
manded. On remand, the District Court,
Paul Benson, Chief Judge, 609 F.Supp.
1143, again denied the motion, and defend-
ant appealed. The Court of Appeals, Hea-
ney, Circuit Judge, heid that fact that
Government withheld favorable evidence
which would have allowed defendant to
cross-examine certain Government witness-
es more effectively did not create reason-
able probability that defendant would have
been acquitted if evidence had been dis-
closed and, thus, did not entitle defendant
to a new trial.

Affirmed.

1. Criminal Law 919(1)

Fact that prosecution withheld evi-
dence favorable to defendant which would
have allowed defendant to cross-examine

1. The prosecution made the following state-
ments in its closing argument:
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Government’s ballistic expert more effec-
tively concerning a .223 casing found in
trunk of car of murdered FBI agent did not
create reasonable probability that defend-
ant would have been acquitted if the evi-
dence had been disclosed and, thus, did not
entitle defendant to a new trial. Fed.Rules
Cr.Proc.Rule 33, 18 U.S.CAA.,; 28 US.CA
§ 2255,

2. Criminal Law +919(1)

Fact that prosecution withheld evi-
dence favorable to defendant that would
have allowed defendant to cross-examine
certain Government witnesses more effec-
tively concerning inconsistencies in ballistic
evidence introduced at trial, such that jury
might have given additional weight to fact
that there was more than one weapon like
murder weapon used on day in question,
did not create reasonable probability that
defendant would have been acquitted had
the evidence been disclosed and, thus, did
not warrant a new trial. Fed.Rules Cr.
Proc.Rule 33, 18 US.C.A; 28 US.CA
§ 2255.

William Kunstler, New York City for ap-
pellant.

Lynn E. Crooks, Asst. U.S. Atty., Fargo,
N.D., for appellee.

Before HEANEY, ROSS, and JOHN R.
GIBSON, Circuit Judges.

HEANEY, Circuit Judge.

On April 18, 1977, Leonard Peltier was
found guilty of the June 26, 1975, premedi-
tated murder of Jack Coler and Ronald
Williams, special agents of the Federal Bu-
reau of Investigation (FBI). The record as
a whole leaves no doubt that the jury ac-
cepted the government's theory that Peltier
had personally killed the two agents, after
they were seriously wounded, by shooting
them at pointblank range with an AR-15
rifle {identified at trial as the “Wichita AR~
15”).) The critical evidence in support of

[Wle have submitted strong circumstantial ev-
idence which indicates that Leonard Peitier
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this theory was a casing from a .223 caliber
Remington cartridge recovered from the
trunk of agent Coler’s car on June 29, 1975,
and received by the FBI firearms identifica-
tion expert on July 24, 1975. The district
court, agreeing with the government’s the-
ory of the case, senienced Peltier to two
consecutive life sentences.

Peltier appealed to this Court from that
conviction. He argued strenuously that he
had not been given a fair trial because the
trial court refused to permit him to fully
explore his contention that the FBI had
manufactured evidence agaimnst him and
had intimidated and coerced several wit-
nesses. He also argued that the district
court erred in denying him the right to
introduce evidence regarding the tensions
between the FBI and the American Indian
Movement (AIM) on the Pine Ridge Indian
Reservation, and had erred in permitting
introduction of prejudicial and inflamsatory
evidence. Peltier also objected to the man-
ner in which the district court handled the
ballistic evidence, particularly insofar as
that evidence was intended to show his
possession and use of the Wichita AR-15
on the day the two agents were killed. He

did in fact fire the fatal shots; but you need
not believe that he did. I think that he did,
and 1 think the evidence shows he did.
Tr. at 4974.

The evidence * * * indicates that Leonard
Peltier was not onliy the leader of this group,
he started the fight, he started the shootings
and thst be executed these two buman beings
at point blank range.
Tr. at 4975-76.

Out of all the individuals who were involved
spoasible, and I think the evidence without
any question prowves and establishes beyond
any doobt that thas was * * * Leonard Pel-
tier.
Tr. at 4976.

Apparently Special Agent Williams was killed
first. He was siruck in the face and hand by
the bullet, as I have demonstrated, probabiy
begging for his life, and he was shot The
back of his head was blown off by a high-pow-
ered rifle.

Leonard Peltier then turned, as the evidence
indicates, to Jack Coler lying on the ground
helpless. He shoots him in the top of the
head. Apparently feeling that he hadn’t done
a good encugh job, he shoots him again
through the jaw, and his face expiodes.

finally complained that the government had
deliberately withheld exculpatory informa-
tion from the defense and that the trial
court had erred in failing to do anything
about this failure.

We affirmed the conviction on September
14, 1978. United States v. Peltier, 585
F.2d 314 (8th Cir.1978), cert. denied, 440
US. 945 99 S.Ct. 1422, 59 L.Ed.2d 634
(1979). In affirming, we too accepted the
government’s theory that both agents had
been killed with a high-velocity small-cali-
ber weapon fired at pointblank range at a
time when the men were seriously wound-
ed and unable to defend themselves. We
then held that the evidence was sufficient
for the jury to find Peltier responsible for
the murders.

On April 20, 1982, Peltier filed a motion
to vacate the judgment and for a new trial
pursuant to 28 U.S.C. § 2255 (1976). On
December 15, 1983, he filed a second mo- -
tion for a new trial under Fed R.Crim.P. 33.
The basis of this motion was a mass of
data and reports obtained from the FBI
under a Freedom of Information Act, 5
U.S.C. § 552 (1982) (FOIA) request. He
simultaneously moved to disqualify the dis-

Tr. at 4996.
The prosecution concluded its argument with
the following statement:

I think my argument can be summed up in
a very brief paragraph.

We have proved the cold-blooded, brutal
murder of two human beings. We have
proved that beyond any question. We have
proved it was premeditated, planned in the
sense that it was not a spur of the moment
activity. We have proved beyond a reason-
able doubt that Leonard Peltier was respon-
sibie for these senseless, brutal, cowardly
muurders. We have proved that beyond any
doubt. We have proved that he organized
and directed this camp, started the fight, fired
at the agents agamin and again from the tree
line

Had we proved nothing further, that in it-
seif wouid have been first degree murder; but
in addition, we proved that he went down to
the bodies and executed these two young men
at pointblank range Ladies and gentiemen,
that's murder in the first degree. The United
States respectfully requests that you return a
verdict of guilty on both charges of this indict-
ment.

Tr. at 5019.
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trict court judge. The district court denied
all motions without an evidentiary hearing.
Peltier appealed, arguing that many of the
documents received under the FOIA re-
quest were exculpatory and should have
been made available to him under the dic-
tates of Brudy v. Maryland, 373 US. 88,
83 S.Ct. 1194, 10 L.Ed.2d 216 (1963). Spe-
cifically, Peltier argued that the govern-
ment had improperly withheld information
tending to show that the agents had not in
fact been killed by the Wichita AR-15. We

i that the evidence relating to
Peitier's use of the Wichita AR-15 on June
26th was critical to his conviction and re-
manded the matter to the district court for
an evidentiary hearing. We stated:

At this hearing, the court shall limit its

consideration to any testimony or docu-

mentary evidence relevant to the mean-
ing of [an] October 2, 1975, teletype

[which seemed to rule out the Wichita

AR-15 as the murder weapon] and its

relation to the ballistics evidence intro-

duced at Peltier’s trial. The court shall
then rule on whether the evidence ad-
duced below supports Peltier's conten-
tion that its nondisclosure violated the

Brady doctrine, requiring a new trial
United States v. Peltier, 731 F.2d 550, 555
(8th Cir.1984) (per curiam).

The district court conducted an evidentia-
ry hearing on the matter and issued a
detuiled memorandum and order on May
22 1985. 609 F.Supp. 1143. It heid that
the October 2, 1975, teletype, evaluated in
the context of the entire record, would not
have affected the outcome of the trial and
that, therefore, Peltier was not entitled to
relief.

Peltier appeals to this Court, asking us
to make an independent judgment as to
whether the previously undisclosed evi-
dence would have produced a different re-
sult at trial

The Legal Standard.

In United States v. Bagiey, — U.S.
——, 105 S.Ct. 8875, 87 L.Ed.2d 481 (1985),
Mr. Justice Blackinun, writing for the
Court, reviewed the Supreme Court cases
dealing with a prosecutor’s failure to dis-
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close evidence that could have been used
effectively to impeach important govern-
ment witnesses. He stated:
In Brady v. Maryland, 373 U.S. 83, 87
{83 S.Ct. 1194, 1196, 10 L.Ed.2d 215]
(1963), thie Court held that “the suppres-
sion by the prosecution of evidence fa-
vorable to an accused upon request vio-
lates due process where the evidence is
material either to guilt or punishment.”

] L . * . .

The holding in Brady v. Maryland re-
quires disclosure only of evidence that is
both favorable to the accused and “mate-
rial either to guilt or punishment.”

Id, 105 S.Ct. at 3877, 3379, 87 L.Ed.2d at

486, 489 (citations omitted).

He went on to state:
Impeachment evidence, however, as well
as exculpatory evidence, falls within the
Brady rule. See Giglio v. United
States, 405 U.S. 150, 154 [92 S.Ct. 763,
766, 31 L.Ed.2d 104] (1972). Such evi-
dence iz “evidence favorable to an ac-
cused,” Brady, * * * so that, if disclosed
and used effectively, it may make the
difference between conviction and acquit-
tal. Cf Napue v. lllinots, 360 US. 264,
269 [79 S.Ct. 1173, 1177, 3 L.Ed.2d 1217]
(1959) (“The jury’s estimate of the truth-
fulness and reliability of a given witness
may well be determinative of guilt or
innocence, and it is upon such subtle
factors as the possible interest of the
witness in testifying falsely that a de-
fendant’s life or liberty may depend”).

[Clonstitutional error occurs, and the
conviction must be reversed, only if the
evidence is material in the sense that its
suppression undermines confidence in
the outcome of the trial.
Id., 105 S.Ct. at 3380-81, 87 L.Ed2d at
490-91.
He then turned to the question of materi-
ality, and stated that:
The evidence is material only if there is a
reasonable probability that, had the evi-
dence been disclosed to the defense, the
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result of the proceeding would have been

* gifferent. A “reasonable probability’ 'is
a probability sufficient to undermine €on-
fidence in the outcome.

- - L L L] »

[TThe more specifically the defense re-
B on notice
more reasonable it is for the defense to
assume from the nondisclosure that the
evidence does not exist, and to make
pretrial and trial decisions on the basis of
this assumption. This possibility of im-
pairment does not pecessitate a different
standard of materiality, however, for un-
der the Strickland formulation the re-
viewing court may consider directly any
adverse effect that the prosecutor's fail-
ure to respond might have had on the
preparation or presentation of the de-
findant’'s case. The reviewing court
should assess the ity that such
affeet might have occurred in light of the
totality of the circumstances and with
an awareness of the difficulty of recon-
structing in a post-tricl proceeding the
course that the defense and the trial
would have taken had the defense not
been misled by the prosecutor’s incom-
- pilete response. :
Id., 105 S.Ct. at 3383, 87 LEd.2d at 494
(emphasis added).
Aﬂersetﬁngoutthelegalstmda.rd.the
Court remanded the matter to the Court of
Appeals for its ination whether
' reasonable probability that had

the
mﬂbmdisduedmthedefme,the
_ result of the trial would have been differ-
ent.

Applying the rules set forth in Bagley to
this case, we find that the prosecution with-
held evidence from the defense favorable
to Peltier, and that had this evidence been
available to the defendant, it would have
~ allowed him to cross-examine certain

2 Since the autopsies showed thas three point-
‘bhnkshotsmﬁred,d:csmgieasi.ngesub-
lishes only an inferemce zhuPe._h:icrﬁ.redall

government witnesses more effectively.
This case thus turns on the question wheth-
er the evidence withheld by the prosecution
is material in the sense that its nondisclo-
sure undermines confidence in the outcome
of the trial

We could have resolied this issue with-

- out great dificulty if the government had

presented the case against Peltier on the
theory that he was an aider and abettor.

The evidence clearly shows that Peltier par-
ticipated in the shoot-out that resulted in
the wounding and ultimate deaths of the
two FBI agents. But this is not the
government’s theory. Its theory, accepted
by the jury and the judge, was that Peltier
killed the two FBI agents at pointblank
range with the Wichita AR-15. Under this
theory, the ballistics evidence, particularly
as that evidence relates to a .223 shell
casing, allegedly extracted from the Wich-
ita AR-15 and found in agent Coler’s car, is
critical. We thus must examine the evi-
dence that surfaced after trial to determine
whether, in the light of that new evidence
and the totality of the circumstances, there
is a reasonable probability that the jury
would not have found Peltier guilty of the
two murders if it had known all the facts.
We do so with an awareness of the difficul-
ty of reconstructing the course the defend-
ant would have taken if the withheld evi-
dence had been available to him at trial.

The .223 Casing.

[1]1 As the government states, the 223
casing found in the trunk of Coler’s car
was ‘“‘perhaps the most important piece of
evidence in this case.” Tr. at 4996. While
the autopsies indicated only that the agents
had been killed pointblank by a high-ve-
locity low-caliber weapon, the .223 casing
pinpointed the Wichita AR-15 as the mur-
der weapon, to the exclusion of all other
weapons. Since other evidence connected
Peltier to the Wichita AR-15, the .223 cas-
ing provided the final link necessary to
establish Peltier as the pointblank murder-
er of both agents.?

three shots. The government argues that Peltier
and his accomplices found and carried off the
other two casings from the Wichita AR-15. We
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Questions regarding the FBI's handling
and examination of the casing first arose at
trial due to inconsistencies in the labo-
ratory reports. A February 10, 1976, labo-
ratory report made by Evan Hodge, the
government’s ballistics expert, stated that
the 223 casing found in Coler’s trunk had
been loaded and extracted from the Wichita
AR-15. In contrast, Hodge's October 31,
1975, report stated that “{njone of the oth-
er ammunition components recovered at
the RESMURS scene could be associated
with [the Wichita AR-15]." At the time of
this earlier report, Hodge had both the .223
casing and the Wichita AR-15 in his pos-
session.’?

At the post-trial evidentiary hearing,
Hodge explained that at the time he wrote
the October 31 report, he had only exam-
i:nedasma]lporﬁonofthesuhmit‘tzdbaﬂia-
tics evidence, and that he had not gotten to
the .223 casing until December, 1975, or
January, 1976. He further I;eetiﬁed that he

nmrhattheevidmmpportstheﬁewthm
there was at least one other AR-15 on the com-
pmmdonlhedayofthemu.rdﬂ's. See infra at

" 779. If Peltier and his associates carried away
the casings from the Wichita AR-15 to prevent
their use as evidence it is just as logical to as-
sume that they carried away casings from anoth-
er AR-15.

3. Hodge received the casing on July 24, 1975,
and the Wichita AR-15 on September 12, 1975.

4 ln!heJnlyZl.lﬂS'aind'mmpnnyinzthe
shipmiofevidmwlﬁ:hindudedthem
a:i.nsfmmdincder’smk.thcmpidcny
Fﬂlngmcymndthn“ﬁlheum'idaﬁ;hould
bwﬂwﬁhmrwﬁvﬁ.m RES-
MU'RS.mdwilholherwuponlrdamdwRES-
HURSianmmmthcmﬁdsu

i ific wespons.” Evidentiary hearing ex-

asked the laboratory “to test fire enclosed weap-
ons [including an AR-15] and compare slug
with slugs recovered from [unknown subject}
crimes.” Evidentiary hearing exhibit D-24. In
a September 20, 1975, teletype to the lab, the
Rapid City agency reported that it had informa-
tion that Peltier had used the AR-15 found on
LheRasebudRm‘vﬂionmkilthcagenu.md
stated that “{t]he Bureau laboratory is requested
1o conduct all logical examinations of the weap-
ans submitted to them in referenced communi-
cations.” Evidentiary hearing exhibit D-14. In
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had not been aware of any particular ur-
gency connected with the casing, and had
not received any priority requests regard-
ing it. This testimony is facially inconsist-
ent with the newly-discovered evidence,
which included several teletypes from FBI
officials and agents specifically requesting
Hodge to compare submitted AR-15 rifles
with .228 casings found at the scene,* and
Hodge's responses to these teletypes,
which, at least prior to February 10, 1975,
consistently reported that the casings and
rifles were nonidentical® Additionally,
¢rom the FOIA request documents, the de-
fense discovered that Hodge had ample
reason to focus his attention on the .223
casing. He was aware as early a8 June 27,
1975, the day after the killings, that the
two agents had been killed by a high-ve-
locity low-caliber weapon at close range,’
and by September 20, 1975, that the invest:-
gation had focused on Peltier and an AR-
15.7

a September 27, 1975, teletype, the Rapid City
agency asked the Iaboratory to compare certain
casings with the Wichita AR-135. Evidentiary
hearing exhibit D-32. On this same date, the
Rapid City agency sent another teletype request-
ing the laboratory to “make available to Rapid
City a supplemental and confirming report to
include all resuits of comparisons, examina-
tions, tests, analyses, and restorations not previ-
ously reported.” Evidentiary hearing exhibit D-
15. On October 2, 1975, a teletype from Rapid
City to the laboratory stated: “Laboratory re-

to compare all .223 casings with AR-15
rifle * * * located at Al Running's property
« » " Eyidentiary hearing exhibit 6.

5. In an October 2, 1975, teletype to Rapid City,
the laboratory reported: *Recovered 223 cali-
ber colt rifle received from SA Gemmage,
BATF, contains different firing pin than that in
rifle used at RESMURS scene.” Evidentiary
hearing exhibit 4. A November 24, 1975, tele-
type from the laboratory to the
Rapid City agencies reported that “[clartridge
cases fired in submitied weapons in laboratory
were compared with like caliber cartridge cases
recovered at RESMURS scene and it was con-
cluded that these two rifles, in their present
conditions, could not have fired any of the re-
covered specimens.” Evidentiary hearing exhib-
it D=22.

6. Evidentiary hearing exhibit 13.

7. Evidentiary hearing exhibit D-14.
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The question now before us is whether
the newly-discovered evidence indicating
Hodge may not have been telling the truth,
considered in the light of the evidence the
jury had before it, would have cansed the
ilmytomchadiﬂerentmnlt. While that
possibility exists, Bagley requires more. It
reguires us W find that it is reasonably
probable the jury would have acquitted Pel-
tierhnditbeenawmufthiseridmee.and
had the defense had an opportunity 0
guestion Hodge about the inconsistencies.
Recognizing the difficulty of putting our-
selvesint.heposiﬁonofthejury,wehold
thet it probably would not have acquitted
him. One of our sources of discomfort
with our decision i that although the de-
fense was aware at trial of the inconsisten-
cies, it was not able to demonstrate their
importance because of an evidentiary rul-
ing by the district court?® If the newly

hampa‘adﬁsedcfminhseﬁmmpuimm
theinmdmmlh:(hnball.lﬂiand
February 10, 1976, lab reports.

reports were admitted into evidence, the Court
refused to allow defense counsel to mention the
dates of the reports or any inferences to be
drawn from the dates in his argument to the
jury. See Tr. at 4701 Since the primary im-
pﬁ:hmcﬂvalucofthcmpomisthmthcir
timingmaninfcrmcethnthem]hb
may have changed its conclusion concerning the
relation of the .223 casing found in Coler's
trunk to the Wichita AR-15 only after it appreci-
atedlheallegedwnnecﬁonberwtenthﬂsheﬂ.
lthichinAR-lSandthemwdn's.!henw
mcmforedmedby:tcruﬁnsmldh-wbem
significant.
Thedimiammhasaditsmlinsupmi‘ed.k.
Evid. 613(b). That rule probibits admission of
meﬁdmdaphrmmm
m:nlhyawﬁnﬂsunlﬂld::wit_nﬂthnan

v. Borg Warner Corp., 621 F.2d 282, 497 (8th
Cir.1980). Rule 613(b), unlike prior practice,
does not require the proponent of the inconsist-
ent statement to direct the witness's attention to
the inconsistency and afford an opportunity for
explanation. All that is required is that the
witness have an opportunity to explain. As
Judge Weinstein states: “The rule does not indi-
cate that the party introducing evidence of the
inconsistent staterment must afford the witness
an opportunity to explain. It merely indicates

discovered evidence had been available at
trial, the district court’s ruling might very
well have been different. In any event, the
defense would have had substantial addi-
tional documentary evidence upon which to
cross-examine Hodge, and would have had
greater reason to pursue the inconsisten-
cies more vigorously than it did.

When all is said and done, however, 3
few simple but very important facts re-
main. The casing introduced into evidence
had in fact been extracted from the Wichita
AR-15. This point was not disputed; al-
though the defense had its own ballistics
expert, it offered no contrary evidence.
Peltier raises general questions regarding
the handling and examination of the 223
casing and the Wichita AR-15, but does not
make specific allegations of tampering.
There are only two alternatives, however,
to the government's contention that

that the witness must be afforded that opportu-
pity.” 3 Weinstein and Berger, Weinstein's Evi-
dence 613-24 (Bender 1986).

The record indicates that the defense com-
plied with the requircments of rule 613(b).
While Hodge, the agent in charge of preparing
the lab reports, was testifying, defense counsel
announced his intention to introduce the Octo-
ber 31, 1975 lab report into evidence. At this
point, the prosecution knew of the inconsistency
in the reports. In fact, the inconsistency arose
in the trial of Butler and Robideau the preced-
ing summer. Tr. at 4705. Moreover, the prose-
cutor even gave Hodge an opportunity to €x-
plain the inconsistency during his redirect ex-
amination:

Q. [Dlo you remember when it was ap-
pmxima:dythuyoubegmtomminethat
particular item along with other items in the
shipmcnlofitmswithwhichitcameto
Washington?

A Yes. It was about the end of 1975,
beginning of 1976; January, December, in
that area.

Thus, not only was the prosecution afforded
ample opportunity to explain or deny the incon-
sistency, it did, in fact, elicit testimony from
Hodgeseckingmshowth:hcinoonsist.mcy
was a result of Hodge's failure to have exam-
ined all of the evience at the time he wrote the
October 31, 1975 report

Reviewing the record we can discern nothing
in Fed.R_Evid. 613(b) that would serve asa basis
for refusing to allow the defense to mention the
dates of the inconsistent reports or to argue any
inferences that could be drawn from these re-
ports to the jury.
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the .223 casing was ejected into the trunk
of Coler's car when the Wichita AR-15 was
fired at the agents. One alternative is that
the .223 casing was planted in the trunk of
Coler's car either before its discovery by
investigating agents or by the agents who
reported its discovery. The other alterna-
tive is that a non-matching casing was orig-
inally found in the trunk and sent to the
FBI laboratory, only to be replaced by a
matching casing when the importance of a
match with the Wichita AR-15 became evi-
dent. We are not convinced that either
alternative is likely. The discovery of
8 .223 casing in the trunk of Coler’s car
was documented in a contemporaneous re-
port. That report listed dozens of other
iteme that were found in Coler’s car on the
same date. The detailed nature of that
report makes it highty unlikely that it was
fabricated Not only is there no direct
evidence that the 223 casing found in the
trunk was repiaced by another casing, the
internal operating procedures of the FBI
with respect to the preservation of evidence
makes it unlikely that such replacement
could occur without massive collusion. We
recognize that there iz evidence in this
record of improper conduct on the part of
some FBI agents, but we are reluctant to
impute even further improprieties to them.

The AR-15.

We turn now to the question of whether
the jury might have reached another resuit
had it been able to consider the govern-
ment's testimony with respect to the num-
ber of AR-15's on the compound on June
26, 1975, in Light of the newly-discovered
evidence just discnssed. It was essential to
the government's case that it prove Pelter
was in possession of the Wichita AR-15 on
June 26th, and used that weapon to kill
Coler and Williams. The government rec-
ognizes this fact in its brief.

As a starting point in analyzing what the

evidence produced at the hearing estab-

lishes one must first ascertain what is
ultimately at issue concerning the match
between Exhibita 34A [the Wichita AR-

15] and 34B [the .223 casing found in the

trunk of Coler's car]. What ultimately

was proven by Special Agent Hodge's

positive comparison of the extractor
marks? * " * [Hlis conclusion only es-
tablishes that Exhibit 34B at some point
in time was loaded intc and extracted
from Exhibit 34A. His conclusion does
not establish directly that that shell cas-
ing was fired by that weapon. It, like-
wise, does not establish by itself any
connection between either Exhibits 34A
or 34B and Leonard Peltier. * * * The
match of the extractor marks between
that shell casing and an AR-15 found in
a burned vehicle on the Kansas Turnpike
fairly conclusively established that point
since there was no indication that either
agent ever previously had access to that
weapon. The inference which then
arose, of course, was that since the
agents received their final wounds as a
result of close range fire in the area of
Special Agent Coier's car, the shell cas-
ing had been ejected into the trunk as a
result of one of the final shots.

That inference standing alone, how-
ever, proved nothing concerning Leonard
Peltier. He was not in the vehicle which
exploded near Wichita and there was no
direct evidence, such as fingerprints,
which made a connection between he and
the weapon. The only indirect connec-
tion between Peltier and the weapon was
that it was in the custody of hie friends
and associates. The connection between
Peltier and the Wichita AR-15, Exhibit
34A, rather, was established by the trial
witnesses. The trial witnesses unani-
mously testified that there was only one
AR-15 in the compound prior to the mur-
ders, that this weapon was used exclu-
sively by Leonard Peitier and was car-
ried out by him after the murders. The
trial witnesses also testified unanimously
that there was only one weapon which
was seen firing at the agents that day
which was capable of firing .223 ammuni-
tion and that this weapon was the AR-15
being utilized by Leonard Peltier. * * *
The necessary further inference, there-
fore, was that Leonard Peltier's weapon
was fired down in the ares where the
two dead agents were found. While
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these inferences do not necessarily estab-
lish that Leonard Peltier personally fired
any of the final killing shots, they do
indicate very strongly that he was down
by the bodies when the shot was fired.
These inferences were, of course,
strengthened by the trial testimony that
Leonard Peltier was one of only three
individuals seen down by the bodies that
day.
Appellee’s Brief pp. 30-32.

[2] We turn first to the question of
whether there was only one AR-15 on the
compound on June 26. The answer to that
question must be no. Hodge testified that
among the one hundred and thirty-sev-
en .223 casings found on the compound
within a few days of the agents’ deaths
were fourteen that could not be identified
as having been fired from the Wichita AR~
15. Seven of these cartridges, Q100-Q105,
and Q130 were found by special agent

Hughes in the green house area. These

cartridges were the very omes that were
examined by Hodge by August 5, 1975, and
were the subject of the October 2, and
October 31, 1975, reports. The remaining
seven, Q2513-2519, were found in Tent
City, and were the subject of Hodge’s Feb-
ruary 26th report Tr. at 3323-34.

Notwithstanding the obvious error in the
government's position, there are several
reasons we have reservations as to wheth-
er the newly-discovered evidence probably
would have cansed the jury to reach a
different result. First, the defendants
knew at irial that fourteen 223 casings
found on the compound did not match the
Wichita AR-15. Hodge testified to that
fact at triak. He even testified that he
didn’t know whether the fourteen had been
extracted from the same weapon. The de-
fendant, however, failed to emphasize this
point in hiz closing argument.

Second, it is unlikely that the fourteen
casings were extracted from an AR-15 dur-
ing the fire fight with agents Coler and
Wiiliams. The green house and Tent City

9. We note that the defense did not, for reasons
which are not apparent, stress in its cross-exam-
inations or closing argument that there was

were physically located such that it would
have been very difficult, if not impossible,
for anyone to have fired at Coler and Wil
liams from these points. Thus, it is more
likely that these casings were ejected from
an AR~15 in the fire fight that occurred
after Coler and Williams were killed and
other agents had joined in the shooting.

Third, Norman Brown testified that he
saw Peltier firing a weapon from the tree-
line similar to the one introduced into evi-
dence: “Well, * * * he was laying down
and he’d get up and shoot, and then he’d
lay back down and get up and shoot, and
lay back down.” Tr. at 1446. Michael
Anderson testified that he saw Peltier at
the agents’ cars and that Peltier was carry-
ing a weapon similar to the one introduced
in evidence. Tr. at 788. Moreover, no
witness testified that anyone other than
Peltier was seen firing an AR-15 at the
agents’ cars, or that anyone other than
Peltier was seen by the agents’ cars with
an AR-15.

In the light of the full record, the jury
might have given additional weight to the
fact that there was more than one AR-15
on the compound on June 26 had the incon-
sistencies in the ballistic evidence intro-
duced at trial been suppiemented with the
reports and data discovered after trial
Moreover, under such circumstances it
might have given more serious considera-
tion to the possibility that an AR-15 other
than the Wichita AR-15 was used in the
murder of either Coler or Williams,® but we
cannot say that it iz reasonably probable
that it would have been sufficiently im-
pressed by these possibilities to have
reached a different result at trial.

Conclusion.

There is a possibility that the jury would
have acquitted Leonard Peitier had the
records and data improperly withheld from
the defense been available to him in order
to better exploit and reinforce the inconsist-
encies casting strong doubts upon the

more than one AR-15 on the compound on June
26,
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government.’s case, Yet, we are bound by
the Bagley test requiring that we be con-
vineed, from a review of the entire record,
that had the data and records withheld
been made available, the jury probably
would have reached a different resuit. We
have not been so convinced.

Affirmed.

UNITED STATES of America, Appellee,
v.
W.T.T. (a juvenile), Appellant
No. 85-5314.

United States Court of Appeals,
Eighth Circuit.

Submitted June 27, 1986."
Decided Sept. 11, 1986.

Juvenile was declared a juvenile delin-
quent in the District Court for the District
of South Dakota, Donald J. Porter, Chief
Judge, for offenses of simple assault, as-
gault by striking, beating and wounding,
and robbery. Defendant appealed. The
Court of Appeals, Arnold, Circuit Judge,
held that evidence was sufficient to support
findings that juvenile committed offenses
upon which court based its adjudication of
juvenile delinquency.

# This case was argued on February 12, 1986. It
wubminedtotbcpnndfwdedﬁonon]m
27, 1956.whenr.he0mmmeivadthehuitem
of information requested after argument.

#* The Hon. John W. Oliver, Senior United States
Dim'idludgefortheWmDistrictnfMi&
souri, sitting by designation.

1. The Hon. Donald J. Porter, Chief Judge, Unit-
ed States District Court for the District of South
Dakota

2 Thesennulcsmmadeappiinhlemthede—
fendant by 18 US.C. § 1153, which provides
that any Indian who commits any of several

300 FEDERAL REPORTER, 2d SERIES

Affirmed.

John W. Oliver, Senior District Judge,
gitting by designation, filed opinion concur-
ring in part and dissenting in part.

Infants 176

Sufficient evidence supported findings
that juvenile committed offenses which
would have constituted offenses of simple
assault, assanlt by striking, beating and
wounding, and robbery, if committed by
adult, on which court based its adjudication
of juvenile delinquency. 18 US.CA.
§§ 113(d, e), 2111.

Debra D. Watson, Rapid City, 8.D., for
appellant.

Reed Rasmussen, Asst. U.S. Atty., Rapid
City, S.D., for appeliee.

. Before ARNOLD and FAGG, Circuit

Judges, and OLIVER,** Senior District
Judge.

ARNOLD, Circuit Judge.

Defendant W.T.T., a juvenile, appeals
from a judgment of the District Court for
the Distriet of South Dakota! declaring
him a juvenile delinquent. The District
Court found that W.T.T. had committed
three offenses: simple assault, a violation
of 18 US.C. § 113(e) (Count I); assault by
striking, beating, and wounding, a violation
of 18 US.C. § 113(d) (Count II); and rob-
bery, a violation of 18 US.C. § 2111 (Count
III)3 The defendant was committed to the

specified offenses (including those charged
hae)whhtnlndimmmn'y-hnllbembjeuto
tbesnmehmthngomallmherpu-m
cnmminingmhoﬁensﬂwithintheexdﬁw
jm-isdic.tiunoftheUniwdSmu. The partics
hl\'\:sdpui.l.wdthnlhedefendamismlndhn
and thar the cvents in question occurred in
Indian country.
Inl.hea.scofCounulandH,theDisu'ict
Court's findings were of offenses |esser than but
included withintbechargmconuinedinthe
amended information. Count I charged assanlt
withad.m.g\:romwﬂponwithinmntmdo
bodily harm, in violation of 18 US.C. § 113(c),
andemth.rgedm&ﬂtrmﬂﬂnsinsu‘i-




23. Oregon State Trooper William P. Zeller testified that on
November 15, 1975 he searched a Dodge Motor Home associated with
the Petitioner and found a brown paper bag containing a handgun. He
developed one latent print on the bag and identified it as having
been made by the Petitioner. Special Agent Evan Hodge, of the FBI
Firearms Identification Section, swore on April 6, 1976 that on
December 29, 1975 he recovered the obliterated serial number from
a .357 magnum Smith and Wesson revolver (the property of Agent
Coler [Affidavit of Dean Ray, Extradition Exhibit 18 'K', 18 'J'].
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fl[Eﬁ”P rhat Charles R. Richey whose name is5 sléned

Iﬁ'he accompanyting paper, is now, and was at the tlme of

United States District Court Judge for the District

f}'?f‘ng the same,

Tolumbia

duly cammissfoned and gualified.

Edward H, Levi

Attorney General of the United
States, have hereunto caused the
Seal of the Depa.tment of Justice,
lo be affixed and my name to be
attested by the Depuly Assictant
Attorney General for Admintstration,
of the said Department on the day
and year first above written.

E

Attorncy General

o Dt e ST

Doputy Awalstant Attorney Cenaral for Adeinistration
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IN 11 MATITER OF TTIE EXTIVDITION

ATID STAITS OF AMERICA
ACT. R.S.C. 1970 Chap. E-21

./CI‘I'f OF WASHINGION

DISTRICT O COLUMBIA

AND IN THE MATTLER OF LIOMARD

PELTIER also known as ILeonard

Little Shell, leonard Williams,

John Yellow Foke, Erwin Yellow

Robe, Leconard John Peltier -

AFFIDAVIT

Evan Hodge, being fifst duly sworn upan his oath, deposes and
says:

1. That I am a Peace Officer and am employed by the CGovernment
of the United States of America as a Special Agent of the Federal Bureau
of Investigation, and am assigned to the Federal Bureau of Investigation
Laboratory, Firearms Identification Section, in the City of Washington,
in the District of Columbia, United States of America.

2. That I have been employed in the Firearms Idantification
Section of the Federal Bureau of Investigation for apprqximately thirteen
years. I have earned a Baccalaureate from the University of Marylard
in the State of Maryland, United States of America. My undergraduate
studies were in the fields of enginecering and Business Administration,
I have also earmed a Masters of Science Degree from the George Vashingten
University in Washington, D.C. As a part of my preparation to beccre a
Firearms Identification Specialist, I studied for approximately cne (1)
year under the twelve (12) Firearms Identification Specialists in the
Federal Bureau of Investigation Laboratory. During this year I examined
thousands of bullets and cattridge cases, hundgeds of weapons, read all
the avaiiable literature in the field of firearms identification, toured
several of the eastern United States gun factories and conducted other
_tests related to fircarms identification.
I have testified in a court of law nore than 100 tine; in the United

_ States and once in MNassau, Bahamas.

U i
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3. That on Decciber 29, 1975, I received a .357 magnum Smith &
wcsson revolver with the serial nurber obliterated from the butt from
the ﬁortland, Oregon division of the Federal Bureau of Investigation.
I examined the said .357 magnum Smith & Wesson revolver and was able
to obtain the serial number "622056" from another part of the weapon,
Cn this model of .357 Smith & Wescon revolver the serial number is
always preceded by fhe letter "K" and in my opinicn, the full and
correct serial number of this revolver would be "K622056". That when
I receiyed the revolver I noticed the initial "2" scratched on the butt
of éﬁe said revolver and that there was also attached to the revolver an
identifying tag. That attached hereto marked Exhibit "A" to this my
affidavit is a phgtograph of the butt of the said revolver marked with
the letter "2" (See directional arrow). That also attached hereto and
marked Exhibit "B" to this my affidavit is a phoéograph of the said
revolver and tag attached,

4. That on July 5, 1975, 1 received one (1) .38 special caliber
cartridge case in a container marked:

"Items obtained from front seat-,
Jack R. Coler automobile",

That nn July 24, 1975, I receivea another one (1) .38 special caliber
cartridge case in a similar container marked:

"Ttems obtained fram front seat-—
Jack R. Coler automobile,

5. That by test firing and examinations conducted by me of the said
-357 magnum Smith & Wesson revolver referred to in paragraph 3 hereof and
the hﬁD (2) .38 special caliber cartridge cases referred to in puragrgpn
4 hereof I am of the opinion that the said two (2) .38 special caliber

cartrldges cases were fired from the said .357 magnmum Smith & Wesson revolver,

serial number "KG622056",
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That on the 24th day of July, 1975, I rcceived one (1) .223
caliber cartridge case in an envelope marked:

"Ttems recovered from trunk -
Jack I-} Coler autcnobile".

Cn July 5, 1975, I received thirty-four (34) .223 cartridge cases in an

envelope marked: '
"Items recovered from 1967

Ford Galaxie:
and also received one (1) .223 cartridge case in an envelope marked:

"Items recovered from
1966 Chevrolet Suburban"

After examining all thirty six .223 caliber cartridge cases, I am of the
copinien that they all had been loaded into and extracted fram the same
semi~automatic rifle of a model and type known to me as a Colt AR-15
which is a weapon of high velocity.

7. That I further depose and state that the c.artridt'ge cases received --
by me on July 5, 1975 were fram Special Agent Cunningham in a locked
trunk. ‘The cartridge cases received by me on July 24, 1975 were forwarded
to me fram Special Agent Ronald E. Brugger and received by me at the

Firearms Section, Federal Bureau of Investigation, in the City of Wash-

"

liyiton aforesaid.

Subscribed and sworn to before
me this 6th  day of April, 197s.

PAer?

t ef Depufy’ Clerk
District of Coluwbia
United States District Court for the

District of Columbia .

- I, CHARLES R, RICHEY United States District Court Judge for the
. District of Columbia, do hereby certify that attached hereto is
+ the affidavit of Evan llodge, sworn to before HERBERT N. HALLER,
.Chief Deputy Clerk of the United States District Court for the
District of Columbia, whose signature appears on said affidavit,
and that the said HERBERT N, HALLER was when the said affidavit
was sworn, and now remains, a person duly authorized to administer
caths for general purposes, and that the said affidavit is in due
— form of law. 1In testimony whereol I have hereto signed my name
_and caused the seal of the said Court to be affixed at the City
of Laahington District of Columbia, this 6th day of April, 19786.

LR
\-_

B ,\7_44

Evan iicdge

United States F.fs‘r_r}cL Couu:—_,-{-mi;;e
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Kashtington, D. C.,

avinwat of HJustice

bAath 24 19 76

“ A to Wwhom these presents shall come, Srecting:

Alfred A. Arraj whose name 1s sid¢ned

g the sane,

..1e accompanying

paper, ls now, and was at the time of

Chief United States District Judge {or the District

duly commissioned and guallified.

ness, whereof,

1,

Edward H. Levi

Attorney General of the United
States, have hereunto caused the
Seal of the Department of Justice

to be affixed and my name to be
attested by the peputy +“issistant
Adttorney General for Administration,
of the said Department on the day
and year first above written.

Attornsy General

 Elein S L 2

Deputy Asadntant Arrafﬁiy Geoneral feor Adﬂrnjllrarien
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ADUNTY OF DENVER

AND IN THE MATTER OI* LEONARD
PELITER also known as Leonard
Little Shell, Leonard Williams,
Jchn Yellow Robe, Erwin Yellow
Robe, Leonard John Peltier

L L

AFFIDAVIT MoK

Dean L. Ray, being first duly sworn upon his oath, deposesnand
and says:

l. That I am the Custodian of Records of the Denver Division,
Federal Bureau of Investigation, in the City of Denver, in the
.State of Colorado, United States of America, a branch cf the said

Federal Bureau of Investigation of the Government of the United States

£ America.
2. That in the usual and ordinary course of the conduct of
“he operation of thé‘said Federal Bureau of Investigation there
appears in the said records a Duplicate Property Record containing

1formation pertaining to property of the Government of the United
étates of America issued to special agents of the said Federal

ireau of Investigation.

3. That attached hereto and marked Exhibit "a" to this;,

" Affidavit, is a cepy of the said record of ihformation of the
Jnited Siates Government property issued to Jack R. Coler, a special
: ent of the Federal Bureau of Investigation. That T persconally
;ompared the copy of the said record marked Exhibit "A" with the

iginal record and attest the same to be an authentic, full, true
i»d correct copy of the sgid Duplicate Property Record, the source
'~ which being records under my custody at the Denver Division,

rleral Bureau of Investigation, Denver, Colorado.

4. That it is not possible to produce the original record

rn

~the same is.required for court proceedings in the United States
t America.

5. That the said record indicates that a .357 caliber magnum
aith & Wesson liodel 19—2‘revolver, serial number KG622056 was issued

v delivered to Special Agent Jack R. Coler.
tbscribed and SwWorn to befoiF )
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24 . Memorandum from B.H. Cooke to Mr. Gallagher, Subject: "Resmurs
- Contemplated dismissal of prosecution of James Theodore Eagle;
Continuing prosecution cf Lecnard Peltier" dated August 10, 1976,
2 pages at p.l. Note that an order of extradition has already been
obtained against Peltier because of the false Poor Bear affidavits.
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R Memorandum

1
o 1

. TO ‘ Mr. Gallagher
b i S 1
. . ' 1
. FROM : B, iH. Cooke 1
é b A 1
N LS 1
SUBJECT: RESNMUR® - CONTEMPLATED 1
DISMISSAL OF PROSECUTION OF 1

JAMES THEODORE EAGLE;
CONTINUING PROSECUTION OF
LEONARD ‘PELTIER

. ~.

-

PURPOSZ: To record th
James Theodore Eagle a
in the murders of SaAs

RECOMNMENDATION :

e Asst. Dir.: \

prosecutor in the Resmurs trials,

SA Herbert H. Hawkins, Jr. of the Gener@
|

1

the Director and U
that the full pros

advised of this decision,

Departmental Attorney Alfr
Section, on 8/10/76.
a f“~ision has beer

)
i :

.
LY

Ced. AD invd.»..

; . Servo....
DETAILS: On 8/9/76, Director ciyTSSta
U. 5. Attorney (USA) Evan Hultman, Northern District of Iowa, :

who was accompanied by
William B. Gray, Director, Executive Cffice for USis.
at this conference were Associate Director Richard G.
Deputy Associate Director James B. Adams
Richard J. Gallagher, and Unit Chief John C. Gordon and

} Crizss Unit.
EXTUL ¢9- ";‘Ma,’zg{g

USA Hultman stated that the Resmurg cas n Jal.es

Theodore Eagle was weak and he felt there was not sufficient

evidence to get it to the jury. The prcsecutive aspects of

this case were fully discussed and all Present concurred with

SA Hultman that this case be dismissed;~so~——~ ~v—-

ecutive weight of the Federal Government
could be directed against Leonard Peltier,

On 8/9/76, Departmental Attorne

L 4 R
JCG:mer (10) \\ T CONTINUED - OVER

- Mr. Held

- Mr. Adams
DATE: 8/10/76

= Mr. Gallagher

- Mr. O'Conrnell

- Mr. Cooke

- Mr. Gordon

- Mr. Hawkins

- Mr. Mintz
- Mr. Leavitt

For information and record purposes,

APPROVED: ., .
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e decision to disniss Prosescution of

nd to vigorously prosecute Leonard Peltier
Jack R. Coler and Ronald A. Williams.,

Oyt Afairs . Laboratory. e
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Y P.Oger Cubbage 'Mrasnnm—‘J\ L
inasmuch as Mr. Cubbage wanted to know
the FBI's position prior to meeting with USA Hultman and

ed Hantman, Chief of the General Crimes
Mr. Cubbage subsequently advised on 8/10/76
made in the Department to allow the USA

to disiniss the charges against James Theodore Eagle. \ "N
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Me%orandum tu Mr. Gallagher
RE: RESMURS - PROSECUTION OF
JAMES TEEODORE EAGLE

- On 9/4/75, Marvin A. Stoldt advised that on 6/26/?5, b

he .observed Eagle fleeing the crime scene carrying a rifle.. )
0n§9/11/75, lMichael Erwin Anderson advised that on 6/26/75, 1}
Eagle was at the Harry Jumping Bull residence when the FBI ;
Agents were shot. On 9/22/75, Norman Patrick Brown identified
a phofboraph of Eagle and stated Leon Eagle, the brother of
Jimmy Eagle, helped individuals escape 6/26/75, from the scene
of the killing of the FBI Agents. On 10/3/75, Melvin White Wing
advised he heard Eacgle say "We took turns shooting the Agents.™
On 11/25/75, at Rapid City, South Dakota, a Federal Grand Jury
indicted Eagle for the murders - first degree in the killings
of SAs Coler and Williams.

Prior tc being indicted, on 10/1/75, Facle was found
gullty to two counts of CIR - Assault with a Deadly Weapon in
U. S. District Court, Rapid City, and sentenced to six years
in the custody of the Attorney General.

b e it P
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III. MYRTLE POOR BEAR’S EYEWITNESS ACCOUNT

1. The Background to the Poor Bear Extradition Affidawvits

By February 10, 1976 the F.B.I. were aware that Canadian
prosecutor Paul William Halprin, their counsel on the extradition,
was reluctant to proceed on the Reservation Murders. If they did
not succeed in obtaining an order for Peltier’s extradition on
those charges, he could not be prosecuted for them even if they

succeeded in getting an extradition order on the other charges.?®

Again on February 12, 1976, they repeat:

"Halprin stated had not sufficient information
to file other charges"...

"After extensive deliberations Halprin agreed
to file additional <charges based upon
information furnished by F.B.I. February 11,
1976." ?°

Ls late as April 20, 1976 that initial reluctance is still

being discussed internally:

"It was only after considerable pressure and
direction from those attending the meeting
that Halprin acquiesced to proceed on all
charges."?’

At the same time, the political nature of the case was also clear

to the F.B.I.:

[Concerns are expressed about the defence
committees, the sympathy expressed in Canada
to "the Indians plight", and that previous
judicial hearings] "have been rife with
statements by the subjects which are
misleading to the courts and have led to
reasonable doubts by the Jjudiciary and
resulting 1in the subject’s gains to obtain
freedom.". ..
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"A strong effective and knowledgeable
representative for the U.S. government should
be leading the prosecution of Peltier in order
to insure a successful extradition."?®

Paul William Halprin was very active 1in preparing for the
extradition.

Between February 17 and 19, 1976 Halprin was in Rapid City
South Dakota interviewing witnesses and preparing the extradition
cage. In order to review the available evidence, he attended at
F.B.I. offices in Rapid City South Dakota and Boise Idaho.?° He was
in Rapid City when he was advised that there was a potential

® There i1s no evidence to determine

eyewitness to the shootings.’
what response he gave to this information, or why, indeed, it was
provided to him. It is reasonable, however, to infer that he
remained concerned about the strength of the case that he had been

so reluctant to proceed with.™

2. The Poor Bear Extradition Affidavits

On February 19, 1976, Myrtle Poor Bear swore an affidavit that
she was not on the Pine Ridge Reservation the day the F.B.I. agents
were killed, although she claimed that Peltier confessed to the
murders to her. THIS AFFIDAVIT WAS NOT PRESENTED TO THE CANADIAN
EXTRADITION COURT AND ITS EXISTENCE WAS NOT DISCLOSED TO CANADIAN
DEFENCE LAWYERS.®

On February 20. 1976, according to his subseqguent sworn
deposition, Halprin was advised while in Rapid City South Dakota of
a "potential eyewitness".?®

On February 23, 1976 Myrtle Poor Bear signed an affidavit
claiming that she was at Pine Ridge and saw Peltier kill the
agents.?*

On March 31, 1976 a third affidavit was signed by Myrtle Poor
Bear after Halprin sought clarification of the February 23, 1976
affidavit.?®

The circumstantial evidence detailed in Part II and the direct



i i

evidence detailed in Part III represents the evidence presented on

the extradition hearing.



C R

25. F.B.I. teletype, To Director, Feb 11, 1976, 4 pages.
Presumably they were aware, as well, how frail the evidence on all
the charges actually was. (They were only ever able to gain
convictions in the Reservation Murders, all other charges were
withdrawn or dismissed.)



~

e

. . # i FTCLRAL BERLAY T TRTLOLTILATION o . : w72
I T COMMUNICATIONS STCnN oL (Fewe Din o —

; ® . iy ' : e ; Dcp_.A_D,-Adl'ﬂ“_-
: T A A R R - I P4

At Dir.t-
tRO8] SE COE . . ' ‘“\"

. N R Admln . e
e C e wr ) Comp Syet
PE o ow Ext Affair’-—

-10328AM ll'HdUAIE FEB}{UARY 11, 1976 PGP

10 °  DIRECTOR 893229
Rﬂplg CITY 75"19239 o ’ _ : . : ahotatory e
pow o I [ S
MILWAUKEE 89-93 o - s Ot ton
R " : ’ : Legal Covht e
PORTLAND 89-74 ' Telepbone Rrf, o
Dlrcetor Budy
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Lzoumoﬁmsa. AKA - FUGITIVE; FUGITIVE ALERT 100} . . é[ff}m&

WANED FLYER 481; 10 46813 CIR - MURDER; NFA; UFAP - ATTEMPTED  © ' =

WDER 3 TEN MOST WANTED FUGITIVE, 00: MP/RC. SR

RE SEATTLE TEL CALLS, FEBRUMRY 11, 1976 -

ON FEBRUARY 18, 1976, SEATILE SA ON LIAISON ASSIG NYE NT
VANGOUVER, B.C. HAD CONFERENCE WITH PAUL V. WALPRIN, PROSECUTING
ATTORNEY, MINISTRY OF JUSTICE, VANCOUVER, B.C, WHO IS REP-
RESENTING U.S. DEPARTMENT OF JUSTIGE IN LEGAL PROCEED INGS,

HALPRIN STATED APPLICATION FIR BAIL MEARING SET F@®
THRSDAY, FEBRUARY 12, 1976, AT THAT HEARING DATE FR ESTRA-
DITION WILL BE SCHEDULED BASED UPON THE COURT CALEMDAR AMND
AVAILABILITY OF LEGAL COUNSEL FQR DEFENSE AN PROSECUTION., HALPRIN
STATED HE 1S PROCEEDING SCLELY ON MILVAWEE INCIGEAT OF rg . Cl‘i
PTED MURDER. AS OF 4 P.M., bl 1o, 1(39'?)?, lgoo
""“'— L amaso JE SRR

DETAILS CONCERNING THE MURDERS AN IMICTMENTS OF SAS WILLIAMS AR
3 FEB 1 '
CQLER. ‘ WD o

END PAGE!OI'E,
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KALPRIN STATED THAT ON SUNDAY, FEBRUARY 15, 1976, 1€ WILL F
MOGEED TO RAPID CLTY, MILWAUXEE , ONTAR10, CREGON, AND FIRALLY
10 WASHINGTOND/C, PURPOSE 1S TO INTERVIEW WITKESSES AND
UBTAIN INFORMAT1ON SIMILAR TO SUCH THAT WOULD BE PRESENIED AT
A GIMINAL TRIAL. WALPRIN STATED THIS IS NECESSARY PRIMR TO
EXTRADITION HEARING, '
HALPRIN WAS ADVISED OF PELTIER'S BACKGROUMND WITH AIM,
1S PAST CRIMINAL RECORD AND OTHER FERTINENT INFORMATION.
HALPRIN VAS UNAWARE OF MANY FACETS THIS MATIER. HALPRIN MADE
FOLLOWING REQUESTS FOR INFORMAT1ON WHICH HE NEEDS PRI®R T0
TH BAIL APPLICATION HEARING, FEBRUMRY 12, 1576
l. ALL CHARGES FEDERAL AN LOCAL EXISTING F(R PELTIER
OUT OF THE STATE OF OREGON IN CONNECT ION WITH MOBILE HUIE
INCIDENT, NOVEMBER 14, 1975 | |
». DETAILS CONCERNING LOCAL CHARGES MILWAUKE
SPECIFICALLY THE DATE PELTIER SUPPOSED TO APPEAR AT TRIAL,
IHE AMOUNT OF BAIL AT THE TIME. |
5. SPECIFIC DETAILS OF THE MURDER OF TWQ FBI AGENTS,
DATE OF GRAND JIRY INDICTMENT AND IF RECOMMENDED BAIL. HALFRIRN
ALSO REQUESTED A COPY OF THE INDICIMENT, o

END PAGE TWO
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2 Fean,

PAGE THRLE SE 89- 119
DETAILS OF TIE MER CER I1LAND, W!’.SHINGTON INCIDENT

4,
1574, THE DATE PELTIER SUPPOSED TO APPEAR AT LOCAL

S PTEMBER,
COURT, AMOUNT OF BAIL, AND FINAL D!SPOSITIONS.
ON FEBRUARY 11, 1976, SEATTLE SA FURNISHED HALPRIN

VITH THE MAJORITY OF REQUESTED INFGRIMAT ION, THE FOLLOWING

INFORMATION 1S NEEDED IMMEDIATELY AN 1S SET FORTH IN THE
LEADS BELOW. | ,
HALPRIN STATED THAT THE INFORMATION CONCERNING MURDER .

CHARGES ON PELTIER EXTREMELY IMPCRTANT AS 1F NOT BROUGHT BEF®RE

THE COURT AT BAIL APPLICATION HEARING FEBRUARY .12, 1976, POSSIBILITY
EX1STS PELTIER BE EXTRADITED ONY FR ATTEMPIED MURDER M ILWAUKEE

POLICE OFFICER AND FEDERAL CHARGE S REGARD ING MURDER COULD NOUI

BE PROSECUTED IN U.S. COWRT. THE PURPOSE OF THE APPROACH 1S

NE CESSARY BECAUSE OF

" MILVAUKEE D IVISION,
BY LOCAL OFFICIALS ON CHARGE OF ATTEMPTED MURDER.

THE AMOUN OF BRIL ON PELIlER

PORTLAND DIVISION.

l. WILL VERIFY RECOMMENED BAIL OF $108,080 ON FELTIER

- REGARDING FEDERAL CHARGES.
END PAGE ,THREE
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PAGE FOUH SE §9- 119 _ S ' | ‘ )
2, 'DETAILS OF LOCAL CHARGES INCLWDING PELTIER'S T
SHOUTING AT GREGON STATE PATROLMAN CONSISTING OF EXACT CHARGES,
STATUTES, DATE OF WARRANT AND BAIL RE COYMENDED.,
SEATTLE AT MERCER ISLAND, WASHINGTON, -
{. TH: AMOUNT OF BAIL ON FELTIER AFTER BEING ARRESTED
IN SEPTEMBER, 1974, WIEN JE WAS SUPPOSEDLY TO APPEAR IN COWRT
ON NOVEMBER 22, 1974. |
2, THE DATE AND EXACT FINAL DISPUSITIONS OF CASE
CONCERNING PELTIER.
| RAPID CITY AT RAPID CITY.
{o FURNISH SEATTLE WITH THE AMOUNT OF BAIL" IF ANY
ON THE MURDER INDICIMENT OF SAS.
2, FURNISH SEAITLE IMMEDIATELY BY AIR COURIER R
FACSIMILIE A COPY OF THE INDICIMENT.
ARMED AND DANGEROUS
EN
S$5555555SS
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26. Teletype from Minneapolis to Director, dated February 12, 1976,
2 pages.
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S v ‘ leyud Co
MILWAUKEE - r‘:ﬁ_pho“““}'{;—: |
5 3 Mirector Sne'y___J
|
| RUTTE M‘-l
_— RAPID CITY (88-6763) ¢
i . PORTLAND (88-8059)
e . 88-9435) (P) - |
~ FROM SEATTLE (88 ( 1/ 7 o
v MW >
_ LEONARD(RELTIER , AKA = FUGITIVE; FUGITIVE ALERT 108;

.- WANTED FLYER 4%1; 10 4681; CIR - MURDER; NFA; UFAP = ATTEMPIED
=—— MURDER; TEN MOST WANTED FUGITIVE, 00: MP/RC,

- PE SEATTLE TEL, FEBRUARY 11, 1976, ‘\\
- : 1 on FERRUARY ~d1, 1976, CONFERENCE HELD VANCOUVER, B.C. -)

| _Fwith €T uo o ] VANCOUVER OFFICER IN CHARGE, GENERAL 1
- sEcTION, ReMP; T T 3 NON-COMMISSIONED bre-Y
m - OFFICER IN CHARGE, SERIOUS CRIME UNIT, RCMP; & o .o . o . g 1
‘ "Ef """} VANCOUVER INTEGRATED INTELLIGENGCE UNIT (vIIiuy, rcwp; _J V-
r {____ﬂ _‘“'“"TD VI1U; VANCOUVER Poucsg 5& ?8 )

_E77 .75 SEATTLE LIAISON; AND B.C R E gcr “bie 3

F - ATTORNEY BILL HALPRIN, AT OUTSET OF CONFERENCE HALPﬁIﬂ? 1376

IR 4

r - INSISTENT _ON PERSUING SINGLE CHARGE ON PELTIER CONCERMNING =~
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- - PAGE TVO SE 8R-9435 CauRu@usfe e W T AT
T ATTEMPTED MURGER BY PELTIER OF MILWAUKEE OFFICER, HALPRIN Y
STATED MAD MCT SUFFICIENT INFORMATION TO FILE OTHER CHARGES. 1,.}[
AFTER EXTEMCI'UY DFLIBERATIONS, HALPRIN AGREED TO FILE. L
- —"ADDITIONAL CHARGES BASED UPON INFORMATION FURNISHED BY FBI "

——"ON FEBRUARY 11, 197 .
- ON FEBRUARY 12, 1976, PELTIER APPEARED ASSIZE COURT,

VAHMCOUVER, B.,C., AND ?ﬁIGINAL INFORMATION IN WARRANT BASED ON
ATTEMPTED MURDER MILWKEE orml:;an DISMISSED. NEW INFORMATION
w—— AND WARRAMNTS FILED FOR FIVE ATTEGATIONS INCLUDING ATTEMPTED
~ MURDER MILVWAUKFE POLICE OFFICER, MURDER OF SA RON YILLIAMS,-

™ T MURDER OF SA JACK COLER, ATTEMPTED MURDER OREGON STATE

| PATROLMAN GRIFFITHS, AND BURGLARY OF THE HOUSE AT NYSSA, OREGON,
$ e BECAUSE OF NEW INFORMATION THIS MATTER CONTINUED UNTIL
W - FEBRUARY 19, 1976, AT WHICH TIME EXTRADITION  ARING WILL BE
SCHEDILED, PELTIER REMANDED TO CUSTODY AT TH: LOWER MAINLAND
COPRECTIONAL IHSTUTUTE,IBURNABY, B.C. FOR'THE HEARING SCHEDULED

AT 19 A.M., FEBRUARY 19, 1976, ' .
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2 Airtel from Seattle to Director, subject Leonard Peltier,
dated April 20, 1876, 3 pages at p.2.
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SUBJECT: LEONARD-PELTIER, aka - FUGITIVE;

00: MP/RC

purposes and whatever

| o

On February

e—— e g T

the Oregon shoot out.
of those incidents.

within 24 hogrs{&1x_.

On February

State officials

§ o™
e

\

A (6)

Bureau

Seattle
scuf

- Approved:

_€?L~~ f‘r1! =

FUGITIVE ALERT 100;
CIR - MURDER; NFA;
FORMER TEN MOST WANTED FUGITIVE

Re Seattle tel,

The following is submitted for informational

} Vancouver,
}lnlstry of Justlce, Vancouver, B.C.
refused to request PELTIER's extradition on the murder charges
at Rapid City or the Federal and State charges steinming out of
sai¢ he did not have .knowledge
Seattle SA verbally advised HRLPRIN and

at time HALPRIN directed he De furnished in writing the exact
details of 211 outstanding charges applicable to PELTIER

HALPRIN attended by Seattle S& and
at which time the details corcerninc all fedcr

charges with the exception of the Orecon state charces were
furnished in writing to HALPRIN.

indictment charging PELTIER with the murder of the two ShAs.
HALFRIK was not furnished the details concerning the Oregon :

Rapid City (88-6763)

- - - -
.bp [ Ao ax'rm ' Chargr
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4/20/76

Dae:

VARTED FLYER 481;
UFAP - ATTFMPTED MURDER

2/11/76.

10, 1976, Seattle SA with rcupf 7
B.C., met with W. P. HALPRIN,
At this meeting, HALPRIN

ELRLTRIN

11, 1976, a meeting was conducted

Also included was the
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action is deemed appropriate. . .-

senior menbers of the RCMP
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federal
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State charcges as it had been learned earlier in the day that :
HALPRIN himself had been in telephonic contact with the 0reqon~ |
n; had obtained all the n ~essary details.
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FUINF DS - o
puring the conference, HALPRIN requested of the Scattle SA
details recarding the Orejon State charges and such was not 7
provided beccause of the prior conversation between HALPRIN ﬂ;d
the Orezon State attorney. HALPRIN stated he did not have e
cdetails as he had not taken notes during the discussions. s
HALPRIK then immediately contacted the state attorney in * .~
Orecon in the middle of the night and directed the attorney
to travel to where the state warrant was and imrediately
send it to him via Western Union. Sy

HALPRIN, after being furnished all details as
reguested continued his adamance in proceeding solely on the
lilwaulee charces, It was only after considerablle pressure
and direction by those attending the meeting that HALPRIN
acquiesced to proceed on all charge€ﬂ¥;_
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During March, 1976, a conference was established for
iiiéstigative and legal personnel from the U.S. to reet wita o
\LPRIN at Vancouver, B.C. Within 24 hours of HALPRIN's ,
agreement to this conference, he with minimal notice to.Canadian
auvthorities, traveled to Rapid City to hold a private conference
with the special prosecuter concerning this matter. As a result

-of this unexpected trip, this pre-trial conference was terminated
by HALPRIN.
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Seattle notes that since PELTIER has been arrested -

he has taken the position of being persecuted for political - .= -
reasons due to his anti-U.S. Government activities and that he
will be killed by the FBI when he is returned to the U.S.
PELTIER'S supporters are using the murder of ANNA MAE AQUASH-
as proof to further enhance their pos®*ion that the same fate .
awaits PELTIER upon his return to the .S. Since the arrest
of PELTIER, several legal defense com ttecs have been !
orvanized in the U.S. ind Canada which have extolled to large
Gegrees the political aspects of this case. Some of these
programs have brought reference to allegations that the Ul Whad,
Government has plans to annihilate activist Indians. PELTIER'S )
defense comnittees have organized numerous demonstrations and
created effective literature to gain public support. The true’
effect of such organizing cannot be readily assessed. -7 *°

I L S

Due to revalations from various U.S. congressional
committees there is a sense among Some Canadian judicial -~
officials of creditability toward the Indjan plight and a '
res. ting sympathy, especially when brought into light with -
the picture painted by PELTIER'S Supporters( ' w = = n

Previous judicial hearings concerning both BLACK .
HORSE and PELTIER have been rife with statements by the = &~ 77",
subjects which are misleading to the courts and have lead to -
reasonable doubts by the judiciary and resulting in the subject's
gains to obtain freedom. Since the Canadian prosecuting attorneys
are not aware of the background of these subjects and all.. -
ramifications of the violations they are unable to refute *°
statements made by the subjects and therefore these statements
are allowed to stand unchallenged in court. .. = - ...+ -0

. c - LY - el =

In ordér'to overcomé.thé‘bossiblé rele;sé of PELTIER, -
a strong effective and knowledgeable representative for the ---
U4S. Government should be leading the prosecution of PELTIER ~» - -

ih order to insure a successful extradition. e i
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28. Alrtel from Seattle to Director, subject Leonard Peltier, dated
April 20, 1976, 3 pages at p. 3.
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DIRFECTOR, FBI (88- r6300)

SAC, SEATTLE (pE-98435) (P)

00: MP/RC

IOy O

AL

1

o _ Re Seattle tel, 2/11/76.

The following is submitted for informational
L purposes and whatever action is deemed appropriate.

..... -

' wee...0n February 10, 1976, Seattle SA with rovpf 1

& T "™ vancouver, B.C., met with W. P. HALPRIN,
Ministry ‘0f "Justice, Varncouver, B.C. At this meeting, HALPRIN
refused to reguest PELTIER's extradition on the murder charces
at Rapid City or the Federal and State charges ste¢inming out of
the Oregon shoot out. HKAELFRIK saic he did not have knowledoe

details of all outstanding

within 24 hours
] 4919?-

charges applicable to PELTI};Rb '

HALPRIN attended by Seattle SA and senior menbers of the RCMP
at which time the deteils concerninc all fedrral and state
charces with the exception of the Orecon stete charces were
furnished in writing to HALPRIN. &lso included was the federal
indictment charging PELTIER with the murder of the two Shs.

) HALPRILN was not furnished the details concerning the Oregon

State of fzczals 1; had obtained all the n cessary oetalls.
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of those incidents. Seattle Sh verbally agdvised HELPRIN and 1
at time HALPRIN directed he De furnished in writing the exact i

i
3 On February 11, 1976, a meeting was conducted with !

State charces as it had been learned earlier in the day that :
KALPRIN himself had been in telephonic contact with the 0reqon~ |

N @ Bureau ' EC E:‘h // l : ;
“y Rapid City (ss ~6763) A'P-mwb ; 76 3 - {
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During the conference, HALPRIN reguested of the Scattle SA
details resarding the Oregon State charges and such was notf’
provided because of the prior conversation between HALPRIN and
the Orezon State attorney. HALPRIN stated he did not have e
details as he had not taken notes during the discussions, ]
HALPRIN then immediately contacted the state attorney in ~* .~
Orecon in the middle of the night and directed the attorney
to travel to where the state warrant was and imnediately

send it to him via Western Union.

HALPRIN, after being furnished all details as
reguested continued his adamance in proceeding solely on the
Milwaulee charges. 1t was only after consideralble pressure
and direction by those attending the meeting that HALPRIN
acguiesced to proceed on all charge€ﬂ¥;_
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) During March, 1976, a conference was established for
lgiéstigative and legal personnel from the U.S. to reet wit3 .
HALPRII at Vancouver, B.C. Within 24 hours of HALPRIN's .
agreement to this conference, he with minimal notice to. Canadian
authorities, traveled to Rapid City to hold a private conference
with the special prosecutor concerning this matter. As a result
-0f this unexpected trip, this pre-trial conference was terminated

by HALPRIN. ' /
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Seattle notes that since PELTIER has been arrested’
he has taken the position of being persecuted for political ...=--
reasons due to his anti-U.S. Government activities and that he
will be killed by the FBI when he is returned to the U.S.
PELTIER'S supporters are using the murder of ANRA MAE AQUASH-
as proof to further enhance their posi*ion that the same fate .
awaits PELTIER upon his return to the .S. Since the arrest
of PELTIER, several legal defense com ttecs have been ot
orcanized in the U.S. ind Canada which have extolled to large
degrees the political aspects of this case. Some of these
programs have brought reference to allegations that the U.Ss s,
Government has plans toO annihilate activist Indians. PELTIER'S
defense comnittees have organized numerous demonstrations and
created effective literature to gain public support. The true’
effect of such organizing cannot be readily assessed. -7 7

Due to revalations from various U.S. congressional
committees there is a sense among SOme Canadian judicial -
officials of creditability toward the Indian plight and 2
rec<. ting sympathy, especially when brought into light with -
the picture painted by PELTIER'S supporters( ) .

Previous judicial hearings concerning both BLACK 5
HORSE and PELTIER have been rife with statements by the - w0,
subjects which are misleading to the courts and have lead to -
rezsonable doubts by the judiciary and resulting in the subject's
gains to obtain freedom. Since the Canadian prosecuting attorneys
are not aware of the background of these subjects and all.. -
ramifications of the violations they are unable to refute
statements made by the subjects and therefore these statements
are allowed to stand unchallenged in court. .. - st o

s - e

In order to overcome the possible release of 'PELTIER, --

- a strong effective and kxnowledgeable representative for the -~
U4aS. Government should be leading the prosecution of PELTI
ik order to insure a successful extradition. o wwie BB
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29. "paul William Halprin ... arrived Rapid City, February 17,
1976, and reviewed affidavits prepared by witnesses concerning
Peltier's involvement RESMURS. Halprin appeared satisfied re
evidence furnished through affidavits.

"Departed Rapid City, February 19, 1976, taking annual leave ... en
route and will arrive Boise Idaho... February 22, 1976." Teletype:
Director FBI, February 20, 1876, 2 pages.
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